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PREFACE. 



The holding of the Twenty-second Conference of the 
Association at Ghristiania has fulfilled the long-standing wish 
of the Executive Council to arrange a meeting in one of the 
Scandinavian capitals; and its result may be regarded as 
specially gratifying after ' the temporary uncertainty caused 
by the change in the political relations of Norway and Sweden 
then in progress, and since peacefully accomplished. Nearly 
fifty new members joined at the Conference, and the interest 
shown by the people of Christiania and Norway generally, 
and the hearty support accorded to it by the representatives 
of the Municipality and University, and the legal and com- 
mercial societies of the city, made the meeting one of the 
most successful in the history of the Association. The 
President, Mr. Beichmann, an eminent Norwegian judge who 
has represented his country at the Private International Law 
Conferences at The Hague, had as his colleagues in the chair 
Mr. Justice Phillimore and Mr. Cephas Brainerd, of New 
York ; and the quality of the work done in many directions 
attained a high level. 

The subject of International Arbitration produced thei 
usual careful summary by Dr. Evans Darby of the progress 
made up to date by treaties and arbitrations, which was sup- 
plemented by ah account of the special work of the Norwegian 
Government and Parliament for promoting arbitration and 
neutrality from Mr. Haldan Koht ; and a proposal for com- 
pulsory Arbitration in a paper by Mr. Le Eoy Parker. But 
the attention of the Conference was conspicuously devoted to 
the various questions connected with the law of belligerency 
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and neutrality recently brought into prominent notice ; and 
it may be hoped that the next Hague Conference will find 
valuable material in the papers dealing with these subjects on 
the present occasion. 

Mr. Douglas Owen .presented a forcible argument in favour 
of exempting the world's passenger and mail steamers from 
belligerent interference during war, and the adoption of an 
international agreement to prevent the shipment and carriage 
of contraband by such vessels, which received the approval 
of the Conference ; and on the proposition of Mr. Georges 
Marais, a resolution in favour of regarding coal as conditional 
contraband only was also adopted. Other aspects of the same 
problems were dealt with by Mr. Thorvald Boye, Mr. Baty, 
and Mr. Gaston de Leval, the last-named dealing specifically 
with the concrete questions raised during the recent hostilities. 
The question whether Prize Courts should be international in 
composition was specially dealt with in a paper by Mr. J. 
Pawley Bate, treating it from a practical standpoiilt, and 
advocating as a necessary preliminary the adoption of an 
International Prize Code. 

In the field of maritime law the long-standing difficulty 
of regulating the legal relations between charterers and ship- 
owners, so often discussed at previous Conferences of the 
Association, and as yet with no practical result, was intro- 
duced in a paper by Professor Platou, and produced an inter- 
esting discussion ; uniformity of expression in charter-parties 
and bills of lading was suggested by Mr. Fredericksen, and 
Dr. Stubbs called attention to the position of holders of 
bills of lading of goods in chartered ships, a matter which 
should receive attention at future Conferences. 

The important question of the desirability of such States 
as Great Britain and Norway adhering to the Berne Convention 
of 1890 with regard to the international transport of goods 
by railway was considered from the various standpoints of 
Swiss, Norwegian, French, and English lawyers, notably 
Director Winkler of the Central Office of the Convention at 
Berne, M. L6on Poinsard, Mr. Christian Platou, and Mr. 
Schroder, and a resolution was carried in favour of calling 
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the attention of British commercial authorities to the ad- 
vantages of the Convention, which is already under official 
consideration in Norway. 

A draft code of rules for the international recognition of 
foreign companies, preparjed for the Committee on Company 
Law, of which Mr. W. F. Hamilton, K.C., was convener,- was 
referred back for consideration to a subsequent Conference, Dr» 
Schirrmeister contributing a statement of the German' law on 
this subject. The effect of foreign judgments in Norwegian law 
was described in a paper by Mr. Fliflet, and the attention of the 
Conference was directed to a proposal that public national ships 
should be amenable to an International Court, and to the 
want of international regulations for lights or signals of fishing- 
vessels at sea. The Conference also sent a congratulatory 
message to President Eoosevelt on the conclusion of peace 
between Japan and Bussia. 

The hospitality and friendliness shown by the people of 
Norway* generally to the Association was remarkable, even in 
our long experience of public and private welcomes in many 
countries, and the special thanks of all the foreign members 
attending the Conference are due to the Chamber of Shipping 
and Commerce, the Municipality of Christiania, and the Nor- 
wegian Barristers' Society, for a varied succession of pleasant 
hospitalities ; and to the Nobel Committee of the Norwegian 
Parliament, which allowed its new building to be used for the 
first time for the Conference. 

At the close of the meeting, Sir Walter Phillimore, who 
has been Chairman of the Executive Council since 1885, was 
elected President of the Association, thus succeeding to the 
office held by Sir Eobert Phillimore from 1880 to 1885. 

At a meeting of the Executive Council held on November 
10th, Mr. J. G. Alexander tendered his resignation of the post 
of Honorary General Secretary, which he has held for over 
twenty-two years. Since he joined the Association, then in 
its infancy thirty years ago, Mr. Alexander has been con- 
tinuously active in promoting its work on the broadest lines, 
and keeping it in touch with the progress of pacific and 
philanthropic ideas, as well as with the legal side of questions 
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of public and private international law. In accepting his 
resignation, the Council adopted the following resolution : — 

" The Council desires to express its high appreciation of 
the valuable services rendered to the Association by Mr. J. G. 
Alexander as Honorary General Secretary during a period of 
more than twenty-two years, and to thank him on behalf of 
the Association for his loyal support and constant interest in 
its work." 

His colleagues are glad to think that they will continue to 
have the benefit of his experience on the Council. At the 
same meeting Dr. Thomas Baty, Barrister at Law, London, 
was appointed Joint Secretary with Mr. G. G. Phlllimore. 
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THE INTERNATIONAL LAW ASSOCUTION : 

Its Object, Origin, and Work. 



The Association for the Eeform and Codification of the 
Law of Nations, as it was originally called, was founded at 
Brussels, in a Conference held on the 10th, 11th, and 13th of 
October, 1873. 

The idea which led to the formation of our Association 
emanated from America. It appears to have had its incep- 
tion in the fertile brain of that far-sighted worker for peace, 
Elihu Burritt, "the learned blacksmith." It was taken up 
by his friend and colleague, the Eev. Dr. Miles, a fervent 
apostle of the same cause and Secretary of the American 
Peace Society. Dr. Miles brought it before the Hon. David 
Dudley Field, an eminent member of the New York bar, the 
draftsman of the Civil Code of New York State, and subse- 
quently of a "Code of International Law." Under the 
auspices of Mr. Field and other American gentlemen. Dr. 
Miles came over to Europe to invite adhesions to the idea of 
an International Association to prepare a Code of Inter- 
national Law, and on his return an American committee 
was formed under the title of " The International Code 
Committee." 

Before Dr. Miles's visit, a number of leading international 
lawyers on the continent of Europe had been considering 
the desirability of forming an Association with the object of 
establishing on a scientific basis the foundations of inter- 
national jurisprudence. A meeting was held at Ghent, 
where M. Eolin-Jaequemyns, the initiator of the movement, 
was Professor of International Law, in September, 1873, 
and resulted in the formation of the Institute of Inter- 
national Law. A deputation of eight members was there 
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appointed to attend the Conference held the following month 
at Brussels, which established the Association for the Eeform 
and Codification of the Law of Nations. 

The two bodies have proceeded from the first on different 
lines, as respects both their constitution and their objects^ 
The Institute is a purely scientific body, composed of experts, 
elected by co-option, whose qualification is that they have 
already contributed by published writings of acknowledged 
merit to the development of international law. The Asso- 
ciation welcomes to its membership not only lawyers, 
whether or not specialists in International Law, but ship- 
owners, underwriters, merchants, and philanthropists, and 
receives delegates from affiliated bodies, such as Chambers 
of Commerce and Shipping, and Arbitration or Peace 
Societies, thus admitting all who, from whatever point of 
view, are interested in the improvement of international 
relations. This difference of constitution has naturally led 
to a corresponding difference in the nature of the work done. 
The Institute has applied itself to the scientific study of the 
various branches of International Law, and has adopted 
series of resolutions or drafted model Codes on a great 
number of subjects, falling under the heads of Public and 
Private International Law. These schemes, drafted by a body 
of experts, representing all the principal nations of the civilized 
world, have furnished statesmen and practical lawyers with 
valuable material for settling the difficult questions which 
arise in modern life between nations, or the citizens of 
different nations. At the Twentieth Conference of our 
Association, held at Glasgow in 1901, the President, Lord 
Alverstone, speaking from his experience during twelve and 
a half years as legal adviser of the British Government, bore 
witness in emphatic terms to **the great benefits bestowed 
upon humanity, and the additions made to legal knowledge, 
by those men who are willing to study international law 
from the philosophical and historic point of view." 

Our Association, without attempting this purely scientific 
treatment of questions of international law, has occupied 
itself in popularising such questions by public discussion, in 
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bringing to bear on their solution the suggestions of practical 
men — shipowners, merchants, and practising lawyers of 
different nationalities — and in formulating recommendations 
likely to have practical effect. 

The formation of both Associations, so nearly coeval, was 
favoured by the circumstances of the time. The dispute 
between the United States and the United Kingdom as to 
the responsibility of the British Government for the injury 
inflicted on American commerce by the cruiser Alabama and 
other vessels, which had been allowed to escape from British 
ports and had been commissioned by the Confederate Govern- 
ment, was the first international dispute of grave importance 
to be submitted to a Court of International Arbitration. 
The tribunal sat at Geneva in 1872, and decided that Great 
Britain was liable in damages, which it assessed at 15,500,000 
dollars in gold. The acceptance of this decision by the 
British Government, with the result that the dispute, 
which at one time seemed almost certain to develop 
into war between two of the most powerful and civilized 
nations of the world, received an amicable settlement, 
gave a powerful impetus to the idea of arbitration as 
a substitute for war. This was followed, in 1878, by the 
adoption in the House of Commons of Mr. Henry Richard's 
motion urging the British Government **to enter into com- 
munication with foreign Powers, with a view to further 
improvement in International Law, and the establishment 
of a general and permanent system of arbitration" — a pre- 
cedent which was followed the same year by the Italian 
Chamber of Deputies, and in 1874 by both branches of the 
American Congress, the Dutch Parliament, and the Swedish 
Diet. 

The title "Association for the Eeform and Codification 
of the Law of Nations," originally given to the new organi- 
zation, was evidently due to the conviction entertained by 
most of its founders, especially by the distinguished 
American jurists who took so important a part in its 
establishment, that a Code of International Law must 
precede any general resort to International Arbitration, and 
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that the want of such a Code was the great obstacle which 
hindered the general substitution of Arbitration for War. 
This belief was probably in great measure due to the fact 
that in the Alabama case, falling as it did within a branch 
of international law which was then, and still is, in a specially 
doubtful and undefined condition — that of the rights and 
duties of neutral towards belligerent States — it was deemed 
necessary to lay down in the Treaty of Washington itself 
three rules of law, which the arbitrators were to take as their 
guide for the settlement of the dispute. But the great 
majority of questions arising between nations, as between 
individuals, do not so much depend on points of law as on 
issues of fact ; whilst there are cases in which it is important 
that the tribunal should have a large discretion to arrange a 
compromise that may give general satisfaction, rather than 
pronounce a decision based on rigid legal rules. In one 
important case, that of the Behring Sea fisheries, it was 
found best first to settle, by means of an arbitral tribunal, 
the issues which had arisen, and in which sharply conflicting 
pecuniary interests were at stake, and then to appoint an 
International Commission to draw up regulations, in the 
common interests of all nations, to prevent similar conflicts 
for the future. 

Experience may certainly be said to have proved that the 
codification of international law was not an essential pre- 
requisite to the progress of international arbitration. How 
rapidly the practice of arbitration in international disputes 
has increased will be seen from the following table, taken 
from an article by M. La Fontaine, member of the Belgian 
Senate, which appeared in the Revue de Droit Interna- 
tional * : — 

From 1794 to the end of 1840, there were 23 arbitrations, being an 
average of one in two years. 



* The article in question was a summary of M. La Fontaine's valuable 
work, "Pasicrisie Internationale" (Berne, Imprimerie Stampfli, 1902), 
containing a " documentary history of International Arbitrations " to the 
end of the nineteenth century. The list is not absolutely complete. 
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From 1841 to the end of 1860, there were 20 arbitrations, being an 
average of one every year. 

From 1861 to the end of 1880, there were 44 arbitrations, being an 
average of nearly two every year. 

From 1881 to the end of 1900, there were 90 arbitrations, being an 
average of four and a half every year. 

To this it may be added that in a paper read at our 
Twenty-first Conference, held at Antwerp in 1903, Dr. W. 
Evans Darby, Secretary of the London Peace Society, 
enumerated fifty-four fresh cases of arbitration within the 
two and three-quarter years since the beginning of the 
twentieth century, being at the rate of twenty per annum. 

How far the action of our Association was due to these 
considerations may be doubted; but certain it is that its 
members did not make any serious attempts to codify inter- 
national law, a task for which it was less well equipped than 
the Institute, composed entirely of experts in International 
Law. The Association, under the direction of an Executive 
Council formed in London, soon turned its attention to more 
immediately practical questions, whilst always maintaining 
the subject of International Arbitration at the head of its 
programme. In 1877, when it had existed for only four 
years, it achieved what is still its greatest triumph in the 
direction of practical reform, the unification of the rules of 
General Average. The general principle, derived from the 
Eoman Civil Law, that in case of a sacrifice of part of 
the property in a shipping adventure for the common good 
all parties concerned in the advent\ire should share in the 
loss, had been applied differently, as regards the numerous 
details involved, by legislation and judicial decision in 
different countries. The consequence was that the burden 
laid upon the different parties varied greatly according to 
the country whose law governed the particular case, whilst 
the determination of that country depended on the merest 
accident. Already the subject had been brought before 
three International Congresses summoned by the British 
" National Association for the Promotion of Social Science," 
at Glasgow in 1860, in London in 1862, and at York in 
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1864. But the rules drawn up and revised at those Con- 
gresses had failed to receive the general approval of the 
commercial world. At our Antwerp Conference these rules 
were once more revised, and almost immediately came into 
general use, as the York-Antwerp Eules of General Average. 
They were once more revised at our Liverpool Conference in 
1890, and are to-day incorporated into bills of lading and 
charter-parties all over the world. 

At its successive Conferences, now numbering twenty- 
two, the Association has been presided over by many dis- 
tinguished men, and has discussed many important subjects 
affecting international relations. As the result of these 
discussions resolutions have been adopted, or model rules of 
law or practice have been drafted, which have undoubtedly in 
some cases exercised an important influence on legislation in 
the various States ; whilst others of the reforms desired 
by the Association still await execution, whether by inter- 
national treaty, by State legislation, or by business contracts. 
The following record of the various Conferences, with the 
names of their Presidents and notices of some of the more 
important topics dealt with, will give an idea of the work 
of the Association : — 

Ist Conference, Brussels, 1873. President, M. Augubte Vissoherb, 
Brussels. 

2nd Conference, Geneva, 1874. President, Hon. David Dudley 
Field, New York. 

3rd Conference, The Hague, 1875. President, Hon. David Dudley 
Field, New York. 

4th Conference, Bremen, 1876. President, Sir Travees Twibs, Q.C, 
London. Adopted *' Principles for an International Law to govern Bills 
of Exchange.'* 

6th Conference, Antwerp, 1877. President, Bight Hon. Lord O'Hagan, 
Dublin. Adopted " York-Antwerp Rules of General Average." 

6th Conference, Frankfort, 1878. President, Hon. David Dudley 
Field, New York. 

7th Conference, London, 1879. President, Right Hon. Sir Robert 
J. Phillimore, London. 

8th Conference, Berne, 1880. President, Dr. Friicdrich Sieveking, 
Hamburg. 

9th Conference, Cologne, 1881. President, Herr H. H. Meier, Bremen. 
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10th Oonferenoe, Liverpool, 1882. President, Bight Hon. Lord 
O'Hagan, Dublin. 

11th Conference, Milan, 1883. President, Sir Travers Twiss, Q.C, 
London. Adopted Eesolutions on the Slave Trade and Collisions at Sea, 
and Bnles for the Execution of Foreign Judgments. 

12th Conference, Hamburg, 1885. President, Dr. F. Sieveking, 
Hamburg. Adopted Code of Af&eightment. 

Idth Conference, London (II.), 1887. President, Hon. Sir Charles 
Parker Butt, London. 

14th Conference, Liverpool (II.), 1890. President, Dr. F. Sieveking, 
Hamburg. Bevised York-Antwerp Bules of General Average. 

15th Conference, Genoa, 1892. President, Commendatore P. Boselli, 
Turin. Beceived exhaustive Beport on Jarisdiction in Territorial Waters. 

16th Conference, London (III.), 1893. President, Dr. F. Sieveking, 
Hamburg. Adopted " London Bules of Affreightment." 

17th Conference, Brussels, 1896. President, Sir Bichard E. Webster 
(Lord Alverstone), London. Adopted Bules of Procedure for Inter- 
national Arbitration, Bules of Jurisdiction in Territorial Waters, and 
Besolutions on Collisions at Sea. 

18th Conference, Buffalo, 1899. President, Hon. Mr. Justice Kennedy, 
London. Adopted Besolutions on Marine Insurance. 

19th Conference, Bouen, 1900. President, Hon. Simeon E. Baldwin, 
New Haven, Conn. Discussed Immunity of Private Property at Sea 
from Capture. 

20th Conference, Glasgow, 1901. President, Bight Hon. Lord 
Alverstone, London. Adopted Bules of Marine Insurance. Discussed 
International Agreement as to Assistance Judiciaire and Proposal for 
General Treaty of Arbitration between Great Britain and France. 

21st Conference, Antwerp (II.), 1903. President, M. Auguste Beer- 
naert, Brussels. Discussed British Participation in Conferences on 
Private International Law and Maritime Law, and Model Treaty for 
Execution of Foreign Judgments. Adopted Bule as to Effect of Captain's 
Fault on Incidence of General Average. Beceived statements of Com- 
pany Law in various countries. 

22nd Conference, Christiania, 1905. President, Mr. F. V. N. Beich- 
MANN, Trondhjem. Discussed Law of Belligerency and Neutrality and 
International Prize Court of Appeal ; Legal Belations of Charterers to 
Shipowners; the Extension of the Berne Bailway Transport of Goods 
Convention, 1890; and received Draft Code of rules for International 
Recognition of Foreign Companies. 

Apart from the importance of the actual decisions arrived 
at after open discussion by these Conferences, they have 
had perhaps an even greater value in the opportunities 
which they have afforded for men of different nationalities, 
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interested in similar questions, to meet one another in 
friendly discussion and in social intercourse. The generous 
hospitality everywhere extended, by the municipal and other 
authorities of the cities in which the Conferences have been 
held, to visitors from other lands who have come amongst 
them has drawn together citizens of different nationalities, 
and enabled them to understand better their respective 
points of view in international relations. 

In one important branch of its labours the Association 
now has a valued collaborator in the field of practical 
reform and unification of law. The International Maritime 
Committee, founded in 1896 by one of our members in 
Belgium, M. Louis Pranck, and in which many other 
members of the Association take an active part, gives 
promise of attaining important results. 

An understanding has been come to between the two 
organizations by which, apart from special circumstances, 
their Conferences will be held in alternate years. 

All three bodies — the Institute of International Law, the 
International Law Association, and the Maritime Law 
Committee — are working on their different lines towards the 
same object — the minimizing of occasions for international 
friction and international disputes by the assimilation of 
the laws and practice of the different States. They are 
thus seeking to promote what the late Prime Minister of 
the United Kingdom, the Eight Hon. A. J. Balfour, declared 
to be the sentiment which European statesmen ought most 
sedulously to cultivate, "the spirit of international toleration, 
international comprehension, and, if it may be, international 
friendship and international love." 
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Bensa, Prof. Enrico, Genoa. 

Bbrlinoieri, Prof. Aw. Francesco, Genoa. 
•Carver, T. G., K.C, London. 
•Cox- Sinclair, E. W. S., London. 
•Darby, W. Evans, LL.D., London. 

Dickson, Oscar, Gothenburg. 

Due, Reidar, Christiania. 
•Elmslie, E. W., London. 

Faerden, Anders, Christiania. 

Fliplet, G., Christiania. 

Fbomageot, Dr. Henri, Paris. 



• Members of the Executive Council. 
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Glover, Sir John, London. 
•Hamilton, W. F., K.C, London. 

Kelvin, Lord, LL.D., F.R.S., Glasgow. 

Lanqlois, Jacques, Antwerp. 

Leval, Gaston D., Brussels. 

Maeais, Geoboes, Paris. 
*McAbthub, Charles, London. 

Passt, FriSderic, Paris. 

Platt, Ch., Philadelphia, U.S.A. 
♦Raikes, F. W., LL.D., K.C, His Honour Judge, 
Malton, Yorkshire. 

Bawle, Francis, Philadelphia, U.S.A. 

BoLiN, Edouard, Brussels. 
♦Snape, Alderman Thos., Liverpool. 

Stocquart, Dr. Ghas. A. Emile, Brussels. 
*Stubbs, Charles, M.A., LL.D., London. 
•Trueblood, Dr. B. F., Boston, Mass., U.S.A. 
♦White, John Bell, London. 



The Rt. Hon. Lord Avebuby, F.R.S. 

^nnhtxs. 
Messrs. Child & Co., 1, Fleet Street. 

Ponorarg (Stntxisl Sjetrjetarieg. 

G. G. PfiiLLiMOBE, B.C.L., London. 
Thomas Baty, D.C.L., London. 



J. B. Pobteb, London. 



Members of the Executive Council. 



( xxiii ) 



MEMBERS OF THE ASSOCIATION/ 



An obelisk (f) signifies Life Membership, 

Aabs, J. Andebsen, Christiania. 

AciiAND, B. B. D., K.C., 2, Hare Court, Temple, London, E.G. 
Aebtb, Alphonse, Vice-President, Chamber of Commerce, Antwerp. 
Aldbich, Hon. F. H., Suite 63, Moffat Building, Detroit, U.S.A. 
AiiEXANDBB, J. G., LL.B., 3, Mayfield Boad, Tunbridge Wells. 
AuiAN, MuBiBON, Advocate, 33c, Beach Street, Penang, Straits Settlements. 
fALVEBSTONE, Bt. Hon. Lord, P.C., G.C.M.G., D.C.L., Lord Chief Justice of 

England, Boyal Courts of Justice, London, W.C. 
Anoieb, Sir T. V. S., Exchange Chambers, St. Mary Axe, London, B.C. 
Abnaud, Emile, Notaire, Luzarches, Seine-et-Oise, France. 
Abmold, W., 2, Lime Street Square, London, B.C. 
AssEB, Professor T. M. C, Councillor of State, Amsterdam. 
Association of Avebagb Adjustebs, Capel Court, London, E.G. 
AusTBO-HuNOABiAN Lloyd's Steam NAVIGATION COMPANY, Trieste. 
AuTBAN, Dr. F. C, 62, Bue Montgrand, Marseilles. 
AvEBUBY, Bt. Hon. Lord, P.C, F.B.S., High Elms, Farnborough, Kent. 

Bacon, Fbancis James, Cincinnati, Ohio, U.S.A. 
Badcock, B. F., 17, Water Street, Liverpool. 
Balchen, L.| Slemdal, near Christiania. 
fBALDwiN, Hon. Simeon E., LL.D., Judge of Supreme Court of Errors, 
69, Church Street, New Haven, Conn., U.S.A. 
Babbey, Geoboes, Avocat, 6, Bue Boyale, Paris. 
Babclay, Sir Thomas, LL.B., Ph.D., 17, Bue Pasquier, Paris. 
Babnes, Bt. Hon. Sir J. Gobell, P.C, President of the Probate, Divorce, and 

Admiralty Division, High Court of Justice, London, W.C. 
Babtlett, Edmund M., National Bank Buildings, Omaha, Nebraska, U.S.A. 
Bate, J. Pawley, LL.D., 11, New Square, Lincoln's Inn, London, W.C. 
Baty, Thomas, D.C.L., LL.M., 1, Mitre Court Buildings, Temple, London, E.C. 
Beichmann, F. V. N., President of the Court of Appeal, Trondhjem, Norway. 
Bell, E. S. Mobebly, 22, Park Crescent, Portland Place, London, W. 
Bell, Sir James, Bart., 135, Buchanan Street, Glasgow. 

* The Secretaries will be glad to be informed of any change of address. 
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Benedict, Hon. Bobert D., LL D., 68, Wall Street, New York. 
Bennett, S. C, 184, Delaware Street, Boston, Mass., U.S.A. 
Bensa, Professor Enrico, 19, Via S. Bernardo, Genoa. 
Berentzen, Otto, Ghristiania. 

Berlingibri, Professor Aw. Francesco, Via Garibaldi 20, Genoa. 
BiCKMORE, H. C, 1, Essex Court, Temple, London, E.G. 
BiGHAM, Hon. Sir J. C, Judge of the High Court of Justice, London, W.O. 
BisscHOP, Dr. RooBEGARDE, 1, Brick Court, Temple, London, E.C. 
Bjercke, Trygve, Christiania. 
Blaess, Walther, 44, Longue Rue Neuve, Antwerp. 
Blom, Gustav, Christiania. 
Blood, W. G., Keokuk, Iowa, U.S.A. 
BoDDAERT, Henri, Avocat, 46, Coupare, Ghent. 
Bodington, 0. E., 6, Boulevard des Capucins, Paris. 
BoGEN, Peder, Sandefjord, Norway. 
BoGH, VoLLERT H., M.D., Christiania. 

Bonaparte, Charles J., LL.B., 216, St. Paul's Street, Baltimore, U.S.A. 
BoRSEN-CoHiTE, Biga. 

BosELLi, Commendatore P., President of the Academy of Sciences, Turin. 
fBoucHER-CADART, ALFRED, President de la Cour d'Appel, 19,Rue Presbourg, Paris. 
Bracciforti, Professor Dr. Conte Ferdinando, Via Orso 17, Milan. 
Brainerd, Cephas, Counsellor-at-Law, 92, William Street, New York. 
Brainerd, Ira H., Counsellor-at-Law, 92, William Street, New York. 
Bredal, Johan, Christiania. 

Breen, W. p., Hamilon Bank Buildings, Fort Wayne, Indiana, U.S.A. 
Brewster, Hon. Lyman D., Danbury, Conn., U.S.A. 
Britannia Steam Ship Insurance Association, Limited, 17, Gracechurch 

Street, London, E.C. 
British Shipowners* Mutual Protection and Indemnity Association, 23, Rood 

Lane, London, E.C. 
British Steamship Owners' Association, 26, St. Thomas' Street, Sunderland. 
Bronn, Lauritz, Christiania. 

Brown, Sir A. Hargreaves, Bart., M.P., 12, Grosvenor Gardens, London, S.W. 
Brown, Hon. Judge Addison, 45, West 89th Street, New York. ' 
Bruce, Rt. Hon. Sir Gainsford, P.C, Yewhurst, South Bromley, Kent. 
Bryde, Johan, Christiania. 
Bull, Johs., Tdnsberg, Norway. 

Bultheel, Cyrille, Avocat, 1, Rue Beaumont, Dunkerque, France. 
Butler, Charles Henry, 135, Broadway, New York. 
Butler, W. H., 105, Canning Street, Liverpool. 
Buzzati, Prof. J. C, S. Maris 12, Milan. 
Byrne, Charles, 122, Wellington Street, Glasgow. 

Caird, Patrick T., Bellare, Greenock, N.B. 

Cameron, Hon. J. D., Attorney-General, Winnipeg. 

Campbell, Charles Macalester, The Hughes Block, 16th Street, Denver, 

Colorado, U.S.A. 
Campbell, Rt. Hon. J. A., 2, Princes Gardens, S.W, 
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Carvbb, Eugene P., 28, State Street, Boston, Mass., U.S.A. 

Gabsano, Prince de, 84a, Porta Pineiana, Rome. 

Chamber of Gommbbce, Antwerp. 

Ghaicbeb of Commerce, Hamburg. 

Chamber of Commerce and Shippinq, Hull. 

Chambeb of Commebce, Leipzig. 

Chamber of Commerce of America, 8, Cook Street, Liverpool. 

Chamber of Commerce, Bouen. 

Chamber of Shippino of the United Kingdom, 5, Whittington Avenue, 

Leadenhall Street, London, E.G. 
Chancellor, Justus, Chicago, U.S.A. 
Charteris, a. H., LL.B., 79, West Regent Street, Glasgow. 
Chauncy, Chas., 261, South Fourth Street, Philadelphia, U.S.A. 
Clark, Martin, 1012-1018, Guaranty Building, Buffalo, U.S.A. 
Clunet, E., Avocat k la Gour d'Appel, 11, Rue Montalivet, Paris. 
Clunie, J. M., 1, Fenwick Street, Liverpool. 
Coldstream, J. P., W.S., 7, Gluny Terrace Edinburgh. 
Collins, J. H., Columbus, Ohio, U.S.A. 

Covurk DES AssuREXTRS Maritimes db Paris, 50, Rue N. D. des Victoires, Paris. 
CoMiTE DBS Maritimes du Havre, Havre. 
CoNiNCK-LiEFSTiNa, Dr. F. B., Vice-President of the Supreme Court of the 

Netherlands, The Hague. 
Cook, F. C, 35, Donovan Avenue, London, N. 
CooKEs, Thob. S., 91, Gracechurch Street, London, E.G. 
CoRBiAU, Jean, Professeur k PUniversit^, Louvain, Belgium. 
CoBsi, Professor Marchese Alessandro, Viale Umberto 6, Pisa. 
Cbane, R. Newton, 2, Essex Court, Temple, E.G. 
Gbemlyn, J. W. J., 3, Essex Court, Temple, London, E.G. 
Cbobby, James O., Garnavillo, Iowa, U.S.A. 
fCBOss, Thomas, 176, St. Vincent Street, Glasgow. 
CuNNmoHAM, F., 909, Exchange Building, Boston, Mass., U.S.A. 

Dalbtmple, J. D. G., Woodhead, Kirkintilloch, Dumbartonshire. 

Darby, W. Evans, LL.D., Secretary of the Peace Society, 47, New Broad 

Street, London, E.G. 
Davenport, Timothy, 92, William Street, New York. 
Davies, JuLieN T., M.A., LL.B., 32, Nassau Street, New York. 
fDAVis, The Hon. J. C. Bancroft, LL.D., 1621, H Street, Washington, U.S.A. 
Dent, John, Custom House Chambers, Newcastle-on-Tyne. 
Descampb, Chevalier, Chateau de Grismonstre, par Ferridre, Lidge, Belgium. 
Deseure, Franz, 116, Rue de Facqz, Brussels. 
Dbspard, Walter, 6, Hanover Street, New York. 
Dbbsen, H. F., 2, Great Winchester Street, London, E.G. 
Deutscher Lloyd, Transport -VerBicherungs-Actien-Gesellschaft, N 24, 

Oranienburgerstr. 16, Berlin. 
Devonshire, R. L., 1, Fredericks Place, Old Jewry, London, E.G. 
Dewey, Hon. Henry S., 23, Court Street, Boston, Mass., U.S.A. 

Q 
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Dickenson, M. F., 5S, State Street, Boston, Mass., n.S.A. 

Dickson, Rt. Hon. 0. Scott, P.O., K.C., Edinburgh. 

Dickson, Oscar, Member of the Swedish Parliament, Gothenburg. 

DoRN, Dr. M. VON, Editor of the Triester Zeitung^ Trieste. 

Due, Beidar, Commissary of the Exchange, Christiania. 

Dumas, Jacques, LL.D., Procureur de la B^publique, Bethel. 

DuNCEER, Arthur, Hamburg. 

DuNEDiN, Bt. Hon. Lord, P.O., Lord Justice General, Edinburgh. 

DuNSTAN, W., 2, Lime Street Square, London, E.G. 

DtJssELDORFER Alloemeine Versicherunos-Gesellschaft, Dusseldorf . 

EcERo, EiviND, Christiania. 
Edwards, E. E., 4, Chapel Street, Liverpool. 
Edzard, Conrad, Bechtsanwalt, Bremen. 
Eeten, E. van, 5, Jan Van Lier Straat, Antwerp, 
f EoERBRO, Einar, Christiania. 
EoER, E., Christiania. 
EiFFE, Ernest, 9, Quai Van Djck, Antwerp. 

Elliott, Hon. Chas. B., Judge, District Court of Minnesota, Minneapolis, U.S.A. 
Elmslib, E. W., Average Adjuster, 63, Cornhill, London, E.C. 
Ewart, John S., K.C., Portage Avenue, Winnipeg. 

Faerden, Anders, 1, Sorgenfrigaden, Christiania. 

Fearnley, Ths., Christiania. 

Fliflet, G., Chef de Bureau, Ministry of Justice, Christiania. 

Follett, M. Dewey, Marietta, Ohio, U.S.A. 

FoLLEviLLE, Daniel DE, Avocat k la Cour d'Appel, 22, Bue Clauzel, Paris. 

"Fonci£:re," Compagnie d' Assurances, 42, Bue N.D. des Victoires, Place de Ja 

Bourse, Paris. 
FoRTUNATO, Aw. Ernesto, Gcnnaro Serra 62, Naples. 
Foulon, Georges, 191, ChauBs6e d'Izelles, Brussels. 
France, Louis, Avocat, Bue des Escrimeurs 28, Antwerp. 
Fredericksen, F., Maritime Bureau, Christiania. 
French, A. H. L., 3, Pump Court, Temple, London, E.C. 
Friend, W. Horace, 26, Wigram Chambers, Philip Street, Sydney, New South 

Wales. 
Fromageot, Dr. Henri, Avocat k la Cour d'Appel, 1, Bue de ViUersexel, Paris. 
Frost, Edward W., Wells Building, Milwaukee, Wisconsin, U.S.A. 
Fyfb, H. B., 116, St Vincent Street, Glasgow. 

Garra, Professor Charles Francis, Pisa. 

Gaoer, Hon. E. B., Derby, Conn., U.S.A. 

Gallardo, Jeronimo y de Font, Banco de Espana, Toledo, Spain. 

General Shipowners' Society, 6, Whittington Avenue, Leadenhall Street, 

London, E.C. 
Genicot, Francis, Dispacheur, Bue Hochstetter 17, Antwerp. 
Gerdes, a., Aux Cayes, Haiti. 
GiANNiNi, Aw. T. C, Via Bicasoli 20, Florence. 
Glover, Sir John, 88, Bishopsgate Street, London, E,C. 
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Glyn, Walter, 20, Water Street, Liverpool. 

Goos, Professor C, Ministre des Gultes, Gopenhagen. 

GouBABEFF, D. N., Villa Goubareff, Beaulieu, par Villefranohe-sur-mer, Alpes- 

Maritimes, France. 
GouBLAY, RoBEBT, 5, Marlborough Terrace, Glasgow. 
GouBLiB, J. Hamilton, New York. 

fGovABE, Dr. Paul, Avocat k la Oour d'Appel, 3, Rue de Stockholm, Paris. 
Gow, Leonabd, 45, Renfield Street, Glasgow. 
Gbam, G., Hamar, Norway. 

Gbay, Professor John C., LL.D., 60, State Street, Boston, Mass., U.S.A. 
Gregory, Professor Charles Noble, LL.D., Iowa University, Iowa, U.S.A. 
Gbieo, Joachim, Bergen, Norway. 
Gbiffiths, Austin, E., Seattle, Washington, U.S.A. 
Gboninqeb, L., Bremen. 

Halkier, Dr. Herman, Advocate of the Supreme Court, Eronprinsessegade 

2, Copenhagen. 
Hamilton, W. F., K.C, 25, Old Buildings, Lincoln's Inn, London, W.C. 
Hamm, Gberstaats-Anwalt, Cologne. 
Hansen, Cabl, Christiania. 

Habfobd, C. F., M.D., 139, Palace Chambers, Bridge Street, Westminster, S.W. 
Harrington, C. S., K.C, Halifax, Nova Scotia. 

Harrison, Hon. Lynde, LL.B., Exchange Buildings, New Haven, Conn., U.S.A. 
Hebard, F. S., Law Department, Hibernian Banking Company, Chicago, U.S.A. 
" Helvetia " Allgemeine Versicherungs-Gesellschaft, St. Gall. 
Hehenway, Alfred, 834 & 338, Tremont Building, Boston, Mass., U.S.A. 
Henderson Brothers, 4, St. Mary Axe, London, E.C. 
Hennebicq, LioN, 1, Rue de Lausanne, Brussels. 
Heyne, W. D., 28, Exchange Street East, Liverpool. 
HiLDEBRAND, Scuator H., Domsheide 10-12, Bremen. 
Hill, Sir John Gray, 10, Water Street, Liverpool. 
HiNDENBURG, Dr. Jur. A., Avocat Consultant des Ministdres Danois, Dron- 

ningens Tvergade 40, Copenhagen. 
HiNES, Clark B., Belleville, Ohio, U.S.A. 
HiNELEY, John, 215, North Charles Street, Baltimore, U.S.A. 
Hiorth, F., Christiania. 
HoMAN, C. H., Christiania. 
HooRiCKX, Gaston, Rue de Livourne 14, Brussels. 
HoBNBLOWER, W. B., LL.D., 24, Broad Street, New York. 
Howe, Hon. Wm. Wirt, New Orleans, U.S.A. 

HoYE, Stephen M., 189, Montague Street, Brooklyn, New York, U.S.A. 
Hubbard, Gustave, D6put6, 3, Rue Chaptal, Paris. 
tHucHTiNG, G. W., Bremen. 

Hughes, R. M., 71, Plume Street, Norfolk, Virginia, U.S.A. 
Hull, T. M., Incorporated Law Society, 13, Union Court, Liverpool. 
Hunt, Mr. Justice Frederick, Trivandreum, Travancore, South India. 
Hunter, J. W., Antwerp. 
Hyde, Charles Cheney, M.A., 711, Merchants Loan and Trust Building, 

Chicago, U.S.A. 
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IsACHSEN, Habald, Christiania. 

** Italia " SocietX d'Assiourazioni Marittibib, Fluviale b Terrestri, Genoa. 

tJACKSON, Andrew Marvel, Victoria Chambers, Hull. 

Jackson, J. H., Mersey Chambers, Old Churchyard, Liverpool, 
t Jackson, Thomas Cathrick, LL.D., Victoria Chambers, Hull. 

Jaoer, George, Jun., 7, North John Street, Liverpool. 

Jantzen, J., Christiania. 

JiTTA, Professor D. Josbphus, Keizersgracht 808, Amsterdam. 

JoHANNsoN, JoH., Christiania. 

Jones, Stephen R., 28, State Street, Boston, Mass., U.S.A. 

Eaemmeber, Dr. A., Bechtsanwalt, Adolphoplaz 61, Hamburg. 
Kaufmannschaft, Die Ablteste der, Berlin. 
Kaufmannschaft, Die Vorstbher der, Konigsberg. 
Kelvin, the Right Hon. Lord, P.C.. LL.D., F.R.S., Glasgow. 
Kennedy, A. R., 25, Lord Street, Liverpool, 
t Kennedy, Hon. Sir William Rann, Judge of the High Court of Justice, 

London, W.C. 
KiRLiN, J. Parker, 6, Beekman Street, New York. 
Kral, Dr. Nicolas, 21, Hold Utca, Budapest. 
Kuhn, Arthur K., Counsellor-at-Law, 42, Broadway, New York. 
Kuo-Taj-in, His Excellency, late Chinese Minister in London, Pekin. 

Labori, Maitre, 41, Rue Condorcet, Paris. 

Laeisz, Ferd., Neueburg 14, Hamburg. 

Lampard, Forder, 3, Pump Court, Temple, London, B.C. 

Langlois, Jacques, Quai Van Dyck 7, Antwerp. 

Laroghe, H., 8, Rue 6r6montier, Paris. 

Leck, D. C, 5, Paper Buildings, Temple, London, E.C. 

Lecourt, Arthur, 34, Rue de Minimes, Brussels. 

Lee, R. W., Worcester College, Oxford. 

Lejeune, Charles, Courtier d'Assurances, 22, Rue d'Arenberg, Antwerp. 

Lbval, Gaston de, 86, Avenue de la Toison d'Or, Brussels. 

Levy, J. A., Advocate, Amsterdam. 

Lindley, Arthur, 3, Royal Exchange Buildings, London, E.C. 

LiNDLBY, Robert, Average Adjuster, 2, Royal Exchange Buildings, London, 
E.C. 

Liverpool Average Adjusters' Association, 8, Harrington Street, Liverpool. 

Liverpool and London Steamship Protection Association, 10, Water Street, 
Liverpool. 

Liverpool Sailing Shipowners' Mutual Protection and Indemnity Associa- 
tion, Liverpool. 

Liverpool Shipowners' Association, 18, Water Street, Liverpool. 

Liverpool Steamship Owners' Association, 10, Water Street, Liverpool. 

Liverpool Underwriters' Association, Liverpool and London Chambers, 
Liverpool. 

Logan, W. S., 27, William Street, New York. 



"^ 
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London Steamship Owners' Mutual Insurance Assocution, Limited, 23, Rood 

Lane, London, E.G. 
LoRiNa, Hon. William Caleb, Judge of Supreme Judicial Court, Boston, 

U.S.A. 
Love, Alfred H., Universal Peace Union, 1805, Arch Street, Philadelphia, 

U.S.A. 
LuNDH, Harold, Commander, Christiania. 
Lyon-Caen, Charles, 13, Bue Soufflot, Paris. 

McArthur, Charles, 61, Comhill, London, E.C. 
McClain, Hon. B., LL.D., Iowa City, U.S.A. 

Macdonell, Sir John, C.B., 31, Kensington Park Gardens, London, W. 
MacLellan, Judge S. D., Victoria Square, Truro, Nova Scotia, 
t Maeterlinck, A., 1, Bue des Dominicaines, Antwerp. 
Malandrin, Baymond, Bouen. 

Manderson, Hon. Charles F., Omaha, Nebraska, U.S.A. 
Marais, Georges, Avocat k la Cour d'Appel, 11 bis, Bue de Milan, Paris. 
Marais, Octave, Avocat, Bouen. 

Marsden, B. G., 3, New Court, Carey Street, London, W.C. 
Martin, Dr., President of the High Hanseatio Court, Hamburg. 
fMASATASA, His Excellency Viscount Eawasse, late Japanese Minister to the 

Court of St. James's, Tokio. 
Mather, John, 8, King Street, Manchester. 
Mattei, Alfred, 4, Paper Buildings, Temple, London, E.C. 
t Mercer, George Gluyas, D.C.L., 601, Drexel Building, Philadelphia, U.S.A. 
Messageries Maritimbs, Comfaonib des, 1, Bue Vignon, Paris. 
Meulen, J. tee, Heerengracht 248, Amsterdam. 
MoENCKEBERO, Dr. BuDOLF, Hamburg. 
Montgomery, W. S., 79, WaU Street, New York. 
Morris, John, Jun., Fort Wayne, Indiana, U.S.A. 
Morris, Bobert C, D.C.L., 135, Broadway, New York. 
Moscheles, Feux, 80, Elm Park Gardens, London, S.W. 
MouRASs^, Harouo, 24, Harukimatchi, Santchome, Hongo, Tokio. 
MuNRO, G. L., J.P., 96, Highbury New Park, London, N. 
Murray, David, LL.D., 169, West George Street, Glasgow. 
Myndebse, WHiHELMUs, 54, Wall Street, New York. 

fNAGAOKA, Jushie M. Y., o/o Jusamui Hosokawa, Hamako, Tokio, Japan. 
Newcastle Protection and Indemnity Association, Newcastle-on-Tyne. 
NiBMBYER, Dr. T., 14, Lornsen S'tr., Kiel. 
Ninauve, Fr^d]&ric, 16, Bue Wattau, Brussels. 
North of England Iron Steamship Insurance Assocution, Collingwood 

Buildings, Newcastle-on-Tyne. 
North of England Protecting and Indemnity Association, Collingwood 
Buildings, Newcastle-on-Tyne. 

Obbbeheinisohb Vbrsicherungs-Gesellbohaft, Mannheim. 
Ollendorff, Wiogo, Christiania. 
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Oppen, M., Larvik, Norway. 

Obendobff, Alfred, Springfield, Illinois, U.S.A. 

OvEBTouN, Bt. Hon. Lord, 7, West George Street, Glasgow. 

Falmeb, Henby W., Wilkes Barre, Pennsylvania, U.S.A. 
Fappenheim, Dr. Max, Moltkestrasse 57, Kiel. 
Pabkeb, Le Boy, 846, EUicott Square, Buffalo, U.S.A. 
IPassy, F., President of the Society of Economists, 8, Bue Labord^re, Neuilly, 

near Paris. 
Pedebaja, Gonzalo Gedbov de la, Gobemador Civil, Burgos, Spain. 
Penton, E., 1, Mortimer Street, Cavendish Square, London, W. 
Pettebsen, Habald, Christiania. 

Phabo, J. Cbawfubd, 96, Leadenhall Street, London, E.G. 
Phillimobe, G. G., B.C.L., M.A., 1, Mitre Court Buildings, Temple, London, E.C. 
PhhiLIMore, Hon. Sir Walteb G. F., Bart., D.C.L., Judge of the High Court 

of Justice, London, W.C. 
PiEBANTONi, Comm. A., Professor, Senator of the Kingdom of Italy, Via 

Magenta 5, Bome. 
Platou, Oscau, Professeur a TUniversit^, Christiania. 
Platt, Chables, President of the Insurance Company of North America, 232, 

Walnut Street, Philadelphia, U.S.A. 
PouLssoN, Anton, Christiania. 
Pbatt, Hodgson, 40, Outer Temple, London, W.C. 
Pbedohl, Senator Dr. Max, Hamburg. 

Pbivate Asbubandeuueb, De, Holmans Kanal 16, Copenhagen. 
** Pbotectob " Mutual Assubance Co., Arendal, Norway. 
Putnam, Habbington, 45, William Street, New York. 

jBaiees, His Honour Judge F. W., K.C., LL.D., The Leat House, Malton, 

Yorkshire. 
Bamm, Johanny, Christiania. 

Bawle, Fbancis, 328, Chestnut Street, Philadelphia, U.S.A. 
Baynolds, Edwabd v., D.C.L., 77, Elm Street, New Haven, Conn., U.S.A. 
Beck, F., Postfach 519, Bremen. 
Beid, James A., 172, St. Vincent Street, Glasgow. 
BicH, Bubdett a., Bochester, New York, U.S.A. 
Biondel, Albebt, Commandant, Les Chapelli^res, par St. Mars-la-Jaille, Loire- 

Inf6rieure, France. 
B^ED, SiauBD, Tjomo, Norway. 
Booebs, Henby Wade, LL.D., Professor of Yale Law School, New Haven, 

Conn., U.S.A. 
Bolin, l^DouABD, Place de Plndustrie 35, Brussels. 
B^MCKE, Habald, Christiania. 
B0MCKE, JoH, Christiania. 

BosE, Geobge B., 314, West Markham Street, Little Bock, Arkansas, U.S.A. 
BosBNGABTEN, J. G., University of Pennsylvania; and 1704, Walnut Street, 

Philadelphia, U.S.A. 
Rossi, Aw. Cav. Vittoeio De, Via S. Francesco 39, Leghorn. 
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RowB, Professor L. S., The College, Philadelphia, U.S.A. 
fRuNDBLL, T. W., Average Adjuster, 25, Castle Street, Liverpool. 
Russell, Talcott Huntington, M.A., 42, Church Street, New Haven, Conn., 

U.S.A. 
Russian Lloyd Assurance Society, St. Petersburg. 
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9th, Cologne, 1881. 
11th, Milan, 1883. 
12th, Hamburg, 1885. 
14th, Liverpool, 1890. 
16th, Genoa, 1892. 
17th, Brussels, 1897. 
18th, Buffalo, 1899. 
19th, Bouen, 1900. 



^\jt Internatbttal Jato %ssatmixan. 

TWENTY-SECOND CONFERENCE. 

CHRISTIANIA, 1906. 

FIB ST DATS PBOCEEDINGS. 

Monday, 4th of Septembeb, 1905. 



The Members of the Conference assembled at 12 noon 
at the Nobel Institution, Drammens Veien 19, Christiania, 
and were welcomed by the President of the Exchange and 
Chamber of Commerce Committee, Mr. J. Andeesen Aars, 
and by Mr. Lange, Secretary of the Nobel Committee. 

Mr. J. Andersen Aars, — Mesdames and Messieurs, Au 
nom du comite de la bourse de Christiania; j*ai Thonneur 
d*adresser un salut de cordiale bienveiiue aux membres de 
TAssociation de Droit international. C'est avec un vif plaisir 
que nous avons appris que TAssociation avait bien voulu 
choisir notre ville comme lieu de sa 22™® Conference, et 
c'est avec un sentiment de juste orgueil que notre comite, 
qui remplit ici sous plusieurs rapports la fonction d'une 
chambre de commerce, avait pu ofifrir I'hospitalite k une 
institution si illustre autant par la haute position de ses 
membres que par le but eleve de ses efforts. Gr&ce au 
comite de Nobel et par une serie d'heureuses circonstances 
nous avons pu mettre a la disposition de la Conference cette 
maison, fondee en souvenir de I'^minent ami de la paix, cette 
maison que vous allez a present inaugurer d'une mani^re si 
conforme k I'esprit du noble fondateur. 

En m^me temps que nous vous souhaitons la bienvenue, 
il nous sera permis d'esperer que la presente Conference 
puisse vous donner la satisfaction de faire avancer d*un pas 
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important votre travail vers le but 61eve de votre Associa- 
tion, si important pour les rapports commerciaux et maritimes 
du monde tout entier. Nous sommes heureux que par votre 
presence i9i vous nous avez permis de nous associer k votre 
travail, et non seulement mon comite mais, j'ose aussi 
ajouter, le comity de Nobel et la ville de Christiania sont 
justement fiers de pouvoir en quelque degr6 contribuer aux 
bons resultats de vos efforts en vous offrant une cordiale 
hospitality et en essay ant de rendre votre sejour ici aussi 
agr^able que possible. 

Mr. C. B. Lange : Ladies and Gentlemen, in the 
absence of Mr. Lovland, the President of the Nobel 
Committee of the Norwegian Parliament, I have the great 
honour on behalf of the Committee to give you a cordial 
welcome in this building. The Nobel Committee consider 
it as a happy omen that the first Meeting to be held within 
its walls should be of an Association whose professed 
objects are the reform and the codification of the Law of 
Nations. This building is erected to serve the ends of 
that great friend of humanity, Dr. Alfred Nobel, whose 
bust you find in this hall. He designed one of the two 
prizes which he founded for the person who shall have best 
promoted the fraternity of nations, and the abolition and 
diminution of standing armies, and the formation and 
increase of peace Congresses. The fraternity of nations ! 
That exalted ideal may be promoted in many ways, 'but the 
work in which your Association has been chiefly engaged, 
the work of preparing for international use the international 
rules for a peaceful intercourse amongst nations for treaties 
and negotiations is one of paramount importance. It is 
those rules laid down by international agreement upon a 
settlement of a conflict of law which constitute a further 
step in that good work which will at last end in binding 
together the peoples of the earth in one common brother- 
hood. (Applause.) The Nobel Committee is glad to see 
this hall inaugurated in a manner so much in conformity 
with Dr. Nobel's will. It ventures to express the hope 
that the meeting of the International Law Association in 
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Dr. Alfred Nobel's house, the house of that great friend 
of peace, may also be a happy omen for the work of the 
Association. (Hear, hear !) The Law of Nations for 
centuries was chiefly, if not exclusively, a Law of Nations 
for War. I may perhaps be permitted to conclude these 
few words of welcome by expressing a hope on behalf of 
the Nobel Committee that your work, as a consequence 
of the steady increase of the pacific intercourse amongst 
nations, may tend to be more and more a work for the de- 
velopment of the Law of Nations and for Peace. (Applause.) 
Sir Waltee Phillimobb : Ladies and Gentlemen, it is 
a compliment which the Norse people pay to the English, 
that most of them, I am glad to say, understand the 
English language. We are here, and I am here, in the 
first place, to thank the Committee of Reception, to thank 
the distinguished mover and seconder of the address of 
welcome, and to thank all our Norwegian friends here 
present for so kindly inviting the International Law 
Association to meet at Christiania. We have been, I 
believe, during our twenty-one previous meetings in a great 
many of the countries of Europe. We have met more 
than once, as is natural, in England, where the Bureau, or 
permanent Committee, sits. We have met more than once 
in France and in Belgium and in Germany, and we have 
met, I think, in Holland, and certainly in Italy, and 
on one occasion we met in the United States, where 
we had distinguished representatives not present here 
to-day; but this is the first occasion on which we have 
received an invitation with which we have been able to 
comply to meet in one of the three Scandinavian countries, 
and there is certainly a very great fitness in that meeting 
being held in the Institution founded by the late Dr. Nobel. 
He entrusted his principal prize to the disposition of the 
Norse Parliament, and this Hall, as I understand, is now 
for the first time used for an object which I cannot help 
thinking would have gratified him very much. We are 
called the International Law Association. Our old name 
was the Association for the Reform and Codification of the 
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Law of Nations. The objects are the same. The title 1: 
only been adopted for shortness. The reform and codifi( 
tion of the Law of Nations are very good things in the: 
selves, but after all they are only means to ends, and t 
two ends are peace and justice. (Hear, hear !) Son 
times one and sometimes the other has been the prevaili 
note of the Association. Latterly the prevailing note 
the Association has been specially devoted to peace amon^ 
nations, peace promoted by international harmony, pea 
promoted by international arbitration, and above all thin 
peace promoted by international good understandii 
(Hear, hear!) It is the aboUtion of misunderstandir 
which will, with the blessing of God, finally bring pes 
upon the nations of the world. It is when we meet 
these occasions, and we shake hands fraternally with d 
tinguished representatives from other countries, that 
learn so much ourselves, and we hope that we imp; 
some pleasurable reminiscences to those who have be 
our hosts. Now I need hardly say in the presence of t] 
gathering, largely composed of Norwegians, that th 
country holds a very prominent place on the higher side 
intellectual culture amongst the civilised nations of 1 
World. (Applause.) Speaking only of recent and pres( 
times, the country of Bjomsen, of Ibsen, of Nansen, and 
Grieg has claims upon the admiration of the whole of i 
Universe, and it is as a humble admirer of some, at a 
rate, of those great men that I find myself here to-day, a 
on behalf of the Association and those of its members hi 
present, as Chairman of the Executive Council, I have 
thank you for your reception, and to trust that our delibe 
tions will be productive of mutual understanding, of mut 
improvement, and of mutual harmony. (Applause.) 

As Chairman of the Executive Council, I conduct 
formal business until the President of the Conference '. 
been elected, and I venture to propose that the following 
the OflBcers of the Conference : — 
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Preside7it, 

Mr F. V. N. Beichmann, President of the Court of Appeal, 
Trondhjem ; Delegate for Norway at the Private Inter- 
national Law Conferences at The Hague. 

Honorary President, 

Mr. E. LocHEN, Chief Justice of the Supreme Court of 
Norway. 

Vice-Presidents . 
Norway — 
Dr. Oscar Pi:iAT0U, Professor of Maritime and Municipal 

Law in the University of Christiania. 
Mr. J. Andersen Aars, Christiania. 

England — 
The Hon. Sir Walter G. F. Phillimore, Bart., Judge of 
the High Court of Justice. 

France — 
Dr. Henri Fromageot, Avocat k la Cour d'Appel, Paris. 

United States — 
Mr. Cephas Brainerd, Counsellor-at-Law, New York. 

Belgium — 
Dr. C. A. Emile Stocquart, Avocat a la Cour d*Appel, 
Brussels. 

Secretaries, 

Mr. Eeidar Due, Commissary of the Exchange, Christiania. 
Mr. G. Fliflet, Chef de Bureau, Ministry of Justice, 

Christiania. 
Mr. Joseph G. Alexander, LL.B., Tunbridge Wells. 
Mr. George G. Phillimore, B.C.L., London. 
Mr. Thomas Baty, D.C.L., London. 

Dr. Benjamin F. Trueblood (Boston, U.S.A.): I have 
great pleasure in seconding the nomination of these gentle- 
men as the Officers of the Conference. 
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The proposition was carried unanimously. 

The Chair was then taken by the President, who thank 
the Conference for the honour they had done him in electii 
him President. 

The Minutes of the last day's proceedings of the Antwe 
Conference, 1903, were presented by Mr. Alexander, tak< 
as read, and signed by the President. 

Sir Walter Phillimore : Ladies and Gentlemen, m; 
I propose a motion as to languages? The rule of t: 
Association is that the business of the Conference be co 
ducted in the language of the country, unless the Conf eren 
otherwise determine. It is also a rule of the Associati( 
that everybody may speak in any language, whatever tl 
language of the Conference is, and having it interprete 
whenever necessary. I propose to submit to the Conferen 
this Eesolution : — 

*' That the business of the Conference be conducted 
Norse, French, or English, according to the discretion 
the Presiding Officer.'* 

This was seconded by Professor Platou, and unar 
mously adopted. 

The President then delivered his inaugural address, ; 
follows : — 

Mesdames et Messieurs, 

Plus de trente ans se sont ^coules depuis que cet 
Association vit le jour a Bruxelles en Octobre 1873, p( 
de semaines aprfes Tlnstitut de droit international. I 
plenitude des temps 6tait arriv6e pour la formation di 
associations internationales qui s'inspirant des id^es de 
paix et de la justice s'^taient propos6 le noble but de 1 
realiser, de plus en plus, dans le domaine des relatioi 
entre les etats. Plusieurs causes y avaient contribue. I 
revolution que la force de la vapeur avait amen6 dai 
rindustrie ainsi que dans les moyens de communicatic 
avait eu pour eflfet un developpement extraordinaire d< 
rapports pacifiques entre les nations. D'autre part, d< 
guerres sangl antes avaient non-seulement raviv^ le seni 
ment des malheurs qu'elles produisent, mais elles avaiei 
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aussi montre combien etaient grandes Tincertitude et rim- 
perfection du droit qui r^gissait les relations internationales. 
Et ce qui peu d'annees auparavant aurait 6te impossible 
— de r^unir a des conferences r^gulieres des hommes de 
toutes les parties de I'Europe et mfeme de TAmerique — 
D*etait plus une utopie dans T&ge des chemins de fer et 
des navires k grande vitesse. 

Pendant le cours des annees TAssociation a tenu ses 
assises dans beaucoup de pays. Maintenant elle est venue 
aussi dans les pays du Nord. Les souhaits chaleureux de 
bienvenue dont I'Association a ete saluee aujourd'hui, vous 
auront montr6, combien, en Norvege, nous sommes heureux 
de voir si6ger, en ce moment, dans notre capitale tant de 
membres distingues de cette Association. 

Bien que nous ayons a regretter I'absence de Teminent 
president de TAssociation, Mr. 3eernaert, ainsi que de son 
president honoraire, the right honourable Lord Alvierstone, 
et aussi de plusieurs membres dont la collaboration a ete des 
plus precieuses, j'aime k penser, que Tassociation a bien agi 
en venant sieger chez nous. Li ou elle tient ses assises 
elle travaille, de la manifere la plus efi&cace, a la propagation 
de ses id^es, elle se cree des coUaborateurs nouveaux et a 
ceux qu'elle a dejk enr616s dans ses rangs elle donne de fortes 
et riches impulsions. Plus le sol est riche et bien prepare, 
plus la recolte est grande. Si je n'ose affirmer que notre 
sol soit riche, je crois cependant pouvoir dire qu'il est prfet 
k recevoir la semence ! 

L'association s*adresse a tous, non-seulement aux juris- 
consultes, mais aussi aux hommes d'affaires, aux publicistes, 
aux philanthropes. Elle invite a prendre part a son oeuvre 
quiconque s*interesse k Tamelioration des rapports inter- 
nationaux. C'est Talliance heureuse des aspirations ideelles 
avec le bon-sens pratique et la science profonde qui fait sa 
force. 

Les matiferes qu'elle a embrassees par ses travaux sont 
nombreuses' et importantes. Elle s'occupe non-seulement 
du droit international public — du '* droit des gens*' — mais 
aussi du droit international prive — des **conflits de lois." 
Et comme Inexpedient le plus efifectif pour faire cesser les 
inconvenients engendres par la discordance entre les lois 
des dififerents l^tats est de supprimer cette discordance en 
tant que possible, c*est a bonne raison que TAssociation a 
consacr6 beaucoup de travail k faire adopter des rfegles 
identiques, notamment en matiere de droit maritime et 
commercial. Encouragee par le succfes 6clatant obtenu par 
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rapport aux regies sur Tavarie commune, dites de.York 
d'Anvers, qui furent votees en 1877 et qui en peu de tern 
sont devenues un vrai droit mondial — encourag^e par 
succfes, TAssociation a sans rel&che continue ses travaux ( 
matifere de droit maritime et c'est avec une satisfactic 
enti^re que nous voyons inscrite sur le programme de cet 
Conference une s^rie de questions se rattachant k cet ord 
d'id^es. Sur ce terrain TAssociation se trouve en collabor 
tion intime avec le comity maritime international qui f 
fonde en 1896, et dont plusieurs membres les plus distingu 
nous font Thonneur d'etre aussi parmi les n6tres et ( 
prendre part a nos deliberations. 

Les matiferes de droit maritime dont nous aurons a noi 
occuper cette fois seront : les relations entre les affrfeteurs 
les armateurs, les charteparties et les connaissements intern 
tionaux, la situation des porteurs d'un connaissement quar 
il y a chartepartie — questions sur lesquelles nous aurons d- 
m^moires de M. le Dr. Platou, de M. Fredericksen ( 
de M. le Dr. Stubbs — et encore Tavarie conunune si 
laquelle il nous sera presente un rapport par le comite e] 
a la session d'Anvers. II va sans dire que les questions c 
droit maritime pr^sentent le plus grand inter^t pour '. 
Norvfege dont la marine marchande — d'aprfes une statistiqi 
r^cente — ne cfede le pas (quant au chiflfre total du tonnag 
qu*^ celles de la Grande Bretagne, des ifetats-Unis et c 
TAUemagne. Et quand, peut-^tre dans un avenir pas trc 
eloign^, le moment sera venu de reviser les codes maritim( 
scandinaves, ce seront sans doute les resolutions de noti 
Association — ainsi que du comite maritime internation 
qui serviront de bases k la revision. 

A cote du transport maritime c*est le transport par vo 
de chemin de fer qui, a un point de vue international, a 
plus d'importance. Par la convention conclue k Berne e 
1890 entre un grand nombre des ^tats il a ete ^tabli des rfegh 
uniformes r^glant le transport des marchandises par vo 
de chemin de fer. Mais il y a encore plusieurs des [^tats c 
TEurope, entre autres la Grande Bretagne, la Norvfege et \ 
Sufede, qui n'ont pas adh^r^ a cette Convention et ce n'ei 
que trfes-juste que TAssociation ait maintenant ^te saisie c 
la question d'etendre le champ d'application de cette uti 
Convention. M. Platou et le Dr. Winkler ont prepare d( 
m^moires concernant cette matiere. 

Ce n'est pas que ce soit chose facile d'arriver k etabl 
des rfegles communes. Nous ne nous en faisons pas d'ilh 
sions. Le point principal est naturellement que les regie 
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dont nous proposons radoption soient vraiment bonnes et 
justes, quelles fassent justice k tous les interfets legitimes. 
Pour y arriver il faut proceder avec prudence, aprfes mAre 
consideration et sans rien pr^cipiter. Le point ult^rieur 
sera de cr^er un int6r6t assez g^n^ral pour faire adopter les 
reformes que nous recommandons. Ce point pr^sente 
souvent encore plus de difficulte, surtout s'il faut avoir 
recours a Tintervention du pouvoir l^gislatif. Mais si nos 
efforts semblent quelquefois avoir et^ vains, n'avoir pas 
laiss6 de traces, esp^rons qu'au moins ils ont rempli le r61e 
de la goutte qui en tombant finira par creuser la pierre. 

J 'ignore si les d-marches faites en vertu de la resolution 
votee a la session d'Anvers d'apres Tinitiative de Thonorable 
Sir Walter Phillimore ont eu pour effet de changer ou au 
moins d'^branler la politique d'abstention que le gouverne- 
ment britannique avait juge utile de suivre vis-i-vis les 
Conferences de la Haye pour le droit international prive, 
ainsi que vis-a-vis d'autres projets de conventions inter- 
nationales. S'il n*en est pas ainsi, je crois que nous sommes 
unanimes k le d^plorer tout en esperant toujours que cette 
politique ne sera pas maintenue encore longtemps. Tous 
les ifetats qui avaient pris part aux Conferences precedentes 
ont aussi ete repr^sentes k la derniere Conference de la Haye 
(en 1904) et en outre le Japon, qui avait exprime le desir 
d*6tre admis k prendre part aux deliberations. Et je viens 
d*apprendre que plusieurs ifetats ont deja signe, sauf ratifi- 
cation, les trois nouvelles Conventions dont le texte a ete 
arr^te k cette Conference, savoir celles concemant les conflits 
de lois en matifere de successions et de testaments, en 
matiere d'interdiction et de mesures de protection analogues 
et relativement aux effets du mariage, sur les relations 
personelles des epoux ainsi que sur leurs biens. Des trois 
Conventions, signees en 1902 par douze fitats, les deux ont 
ete, en 1904, ratifiees par six de ces fitats et le troisi^me, 
celle concemant la tutelle des mineurs, par sept Etats. La 
Norvfege n*a pas encore signe d'autre Convention que celle 
de 1896 relative k la procedure civile qui vient d'etre revisee 
a la Conference de 1904. Mais le Storthing est actuellement 
saisi d'un projet de loi qui a pour objet de rendre possible 
Tadhesion de la Norvfege aux deux Conventions de 1902, 
reglant les conflits de lois en matiere de mariage et de 
divorce. En redigeant ce projet de loi on a eu en vue de 
faciliter aussi des arrangements avec les Etats qui n'ont pas 
signe les dites Conventions, et notamment avec les pays de 
droit anglais. Nous esperons vivement qu'un tel arrange- 
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ment pourra fetre obtenu. Mais les difficult^s auraient sa 
doute ^te beaucoup moins grandes si ces pays avaient p: 
part aux deliberations de la Haye. 

Messieurs, je vous prie de m'excuser de m'6tre attar 
sur cette mati^re qui ne fait pas partie du programme de 
presente session. C'est qu*elle me tient particuliereme 
a coBur, et que, selon mon avis, il est d'une grande impo] 
ance que des repr6sentants du droit anglais prennent p£ 
aux dites Conferences. Si non, les Conventions qui ( 
resulteront auront peut-6tre pour effet d*accentuer enco 
plus les divergences deja existantes entre le droit con 
nental et le droit anglais — ^r^sultat regrettable k tout poi 
de vue et pour tout le monde. 

Sur notre programme nous retrouvons encore cette fc 
une question trfes 6pineuse, dont T Association a eu 4 s'occup 
deji maintes fois, savoir la question de la reconnaissance 
de rex6cution des jugements strangers. II est super! 
d'insister sur Timportance de cette question. Nous 
trouvons aussi — et si je ne me trompe pas c'est la premie 
fois — la question aussi int^ressante que complexe de 
reconnaissance des societes etrangeres. EUe se rattac] 
aux etudes ant^rieures de notre Association concemant 
legislation sur les societes, et nous aurons sans doute da] 
le rapport et le projet qui nous sera pr6sent6 par le comi 
61u k la session d'Anvers une excellente base de d61ib6ratio 

En matiere de droit international public Tinfatigab 
secretaire de la societe pacifiste de Londres, le Dr. Darb 
nous rendra compte des progrfes realises quant k I'adoptic 
et k Tapplication de Tarbitrage international. C'est a cet 
matiere si chere a I'Association que revient k bon droit 
premiere place sur I'ordre du jour. II vous sera lu ensui 
un expose des demarches faites par les autorites de 
Norvfege en vue de I'adoption de mesures qui pourroi 
assurer la conservation de la paix. Nous aimons a pens 
que I'interet que le Storthing a de bonne heure porte k c< 
questions pourra, du moins en partie, justifier I'honnei 
que lui a montre le Dr. Alfred Nobel en lui confiant 
choix du comite dont nous sommes aujourd'hui les h6t( 
reconnaissants. 

C'est avec une profonde tristesse que nous avons vi 
pendant plus d'un an et demi, sevir une guerre sanglante < 
acharnee. Bien que ce soit en extreme orient qu'ont eu lie 
les operations militaires, nous nous sommes tons sentis les( 
dans nos sentiments humanitaires et bien souvent aussi dai 
nos interfets materiels. Aux questions relatives k la neutraht 
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k la contrebande de guerre, et aux tribunaux de prises, dont 
nous aurons k nous occuper demain, la guerre k donn6 une 
actuality ^minente. Sur beaucoup de points elle a jet6 une 
nouvelle lumifere, et T^tude des evfenements de la guerre 
8*imposera k tous ceux qui professent la noble science du 
droit des gens. 

Si la guerre entre le Japon et la Kussie nous, a fait 
d^plorer que 1 epoque ne itt pas encore venue ot la force et la 
violence auront tout k fait cess6 de r^gner dans les relations 
internationales, Theureux r^sultat de la Conference k Ports- 
mouth nous a cause une vive joie. Nous sommes heureux 
que la paix k 6t6 r6tablie, et nous nous inclinons devant 
ses auteurs. Nous n'oublions pas non plus le reglement 
pacifique de Tafifaire du Dogger Bank — rfeglement qui, de 
mfime que la mediation du president Eoosevelt, est un 
triomphe du pacig6rat et des moyens pacifiques consacr^s 
par la Convention de la Haye. Honneur soit k tons ceux 
qui y ont contribu6. 

Messieurs, encore un mot ! Quand nous parlous de la 
paix et de la fraternity entre les peuples il est impossible de ne 
pas penser au Dr. Alfred Nobel, dont les traits imposants 
d6corent cette salle et qui par sa lib^ralit^ grandiose a 
demontre son amour pour les idees qui nous animent. 
Eendons hommage k sa m^moire en continuant avec per- 
severance notre ceuvre pacifique utile. Si nous rencon- 
trons souvent beaucoup d*obstacles, si la realisation de nos 
d^sirs parait quelquefois fetre trfes-eioign^e, il n'y a \k aucune 
raison de laisser se relftcher nos efforts. Dieu aidant, dous 
atteindrons le but ! 

The Eeport of the Executive Council for 1904-5 was then 
read by Mr. Alexandeb as follows : — 

In the past year the Council has met five times in 
London and discussed various matters connected with the 
work of the Association. 

1. The Association was represented at the Universal 
Congress of Jurists held at St. Louis, in the United States, 
last September, by the Hon. Mr. Justice Kennedy and Mr. 
Alfred Kennedy. Sir William Kennedy contributed a paper 
on Foreign Judgments to the proceedings. 

2. A suggestion was made to the Council that branches 
of the Association might be formed for countries such as 
Canada and Australia where distance from Europe made it 
difficult for their residents to attend the Conferences of the 
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Association, somewhat on the plan of the Local Committe( 
which were established in the early days of the Associatio 
in many countries, but sufficient support has not bee 
obtained for the project. 

3. Several members of the Maritime Law Committ^ 
appointed to co-operate with the Comity Maritime Inte 
national attended the Conference organised by the Comil 
at Liverpool last June, which was presided over by M 
Justice Kennedy. An official Conference, attended t 
representatives of Belgium, France, Holland, Italy, Japai 
Norway, Spain, Sweden, Eussia, and the United State 
met at Brussels on February 21st to 25th, and considere 
the draft treaties relating to collision and salvage prepare 
by the Comity, and adjourned till the Autumn. The Livei 
pool Conference, at which the chief representatives of tfc 
British shipping interests were present, adopted a unanimoi 
resolution that Great Britain should be represented at tli 
official Conference. The British Foreign Minister has e^ 
pressed in Parliament his intention of examining the treati( 
with the desire that the interests of Great Britain may I 
represented, if not officially, at any rate in some adequal 
manner at some subsequent meeting of the Conference.* 

Our Maritime Law Committee, as now constituted, i 
composed of the following members : — 

Eight Hon. Lord Alvebstone, 

Hon. Mr. Justice Phillimgee, 

His Honour Judge Eaikes, 

Sir John Gray Hill, 

Mr. Charles McArthur, M.P., 

Mr. T. G. Carver, K.C, 

Sir John Glover, 

Mr. W. Arnold, 

Mr. K W. Elmslie, 

Mr. E. G. Marsden, 

Mr. W. H. CooKE, 

Sir Theodore Angier, 

Mr. E. B. D. AcLAND, K.C, 

Dr. Charles Stubbs,! cf j. • 

Dr. W. E. BisscHOP, r '^^^^^^^^^- 

4. Since the Eeport of our delegates to the Bostoi 

* The official Conference met again at Brussels, October 16th. Mi 
Pickford, K.C, and Mr. Leslie Scott, Barrister- at-Law, attended as repn 
sentatives of the British Government. 
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Peace Congress, appended to the last Eeport of the 
Executive Council, the following additional Permanent 
Arbitration treaties, similar in their terms to that between 
France and Great Britain, have been concluded : — 

Between Great Britain and Portugal, 

Great Britain and Switzerland, 
Great Britain and Austria-Hungary, 
Great Britain and the Netherlands, 
France and the Netherlands, 
Belgium and Eussia, 
Belgium and Sweden and Norway, 
Austria-Hungary and Switzerland, 
Bussia and Sweden and Norway, 
Switzerland and Sweden and Norway, 
France and Switzerland, 
Denmark and Eussia, 
Sweden and Norway and Portugal, 
Italy and Peru, 
Denmark and Belgium, 
Belgium and Switzerland, 
Italy and Switzerland. 

There are now twenty-nine of these treaties, most of 
which have been duly ratified, by which the parties agree to 
refer to The Ha^e Court *' differences of a judicial order, or 
relative to the mterpretation of existing treaties between 
the two contracting parties,** on condition *'that neither 
the vital interests nor the independence or honour of the 
two contracting States, nor the interests of any State other 
than the two contracting parties are involved,*' and one 
treaty, that between the Netherlands and Denmark, which 
applies to ''all mutual differences and disputes that cannot 
be solved by means of a diplomatic channel,** the only ex- 
ception being as regards *' disputes between subjects of any 
of the contracting States and those of the other contracting 
State to the adjudicating of which the courts of justice of 
the last-mentioned State are empowered according to its 
own laws.'* 

On the other hand, we have to report that the treaties 
of * permanent arbitration signed by the United States 
Government with France, Germany, Switzerland, Portugal, 
and Italy, referred to in the report of the delegates to Boston, 
and those which it subsequently entered into with Spain, 
Great Britain, Mexico, Sweden and Norway, and Japan, 
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have failed to be ratified owing to the United States Sem 
having decided that the word " treaty " must be inserted 
Article 2 of the treaties, which provided for *'a spec 
agreement defining clearly the matter in dispute/' As tl 
would involve a separate treaty and reference to the Sem 
for its ratification in the case of each dispute, Preside 
Eoosevelt considered that arbitration treaties in this foj 
would be valueless, and decided to take no further acti 
upon them. 

In addition to a considerable number of arbitratio 
referred to special arbitrators which have been conclud 
during the past year, including that between Great Brita 
and Portugal with regard to the western boundary 
Barotseland, recently decided by the King of Italy, we a 
glad to report that The Hague Court has decided the contr 
versy between Japan on the one hand, and France, German 
and Great Britain on the other, with regard to the Japane 
land tax ; and also the difference between Great Britam ai 
France as to the claim of France to authorise the subjects 
the Sultan of Muscat to use the French flag. Eeckonii 
as one the series of cases arising out of the Venezuela que 
tion, these are the third and fourth international disput 
decided by the great international tribunal established ] 
The Hague Convention. 

Another, and hitherto untried, section of that Conventic 
has for the first time been set in motion during the year 1 
the reference to an International Commission of Inquir 
under Articles 9 to 14, of the grave questions betwe( 
Eussia and Great Britain arising out of the injury done 1 
the Eussian Baltic Fleet to fishing vessels in the North 8e 

The Executive Council is glad to be able to report the! 
evidences of the increasing tendency to refer to intemation 
tribunals the settlement of disputes which might otherwi 
only too probably have resulted in war. Every step in th 
direction 4iends towards that establishment of juridical rel 
tions between the Commonwealth of nations which has bee 
a principal object of our Association from its foundation. 

In connection with this subject the Council notes wit 
gratification the appointment of its honoured colleague, D 
Sieveking, a former President of the Association, to be or 
of the representatives of Germany on The Hague Tribuna 

5. The suggestion was made to the Executive Counc 
that it should reprint some of its early Eeports, now out ( 
print, at greater length, especially those of the third an 
fourth Conferences held at The Hague in 1875 and Breme 
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in 1876 ; but after careful examination of the materials in 
the archives of the Association by the Hon. General Secre- 
taries, they came to the conclusion that these were not of 
sufl&cient permanent value to justify the expenditure, and 
the Council adopted this view. 

6. The Association for purposes of convenience only has 
transferred its banking account from Messrs. Eobarts, 
Lubbock & Co., to Messrs. Child & Co., 1, Fleet Street, 
London, E.C. 

7. Dr. W. Evans Darby, Alderman Snape, Mr. J. G. 
Alexander, and Dr. Trueblood have been appointed delegates 
of the Association at the fourteenth International Peace 
Congress to take place at Lucerne this month. 

8. The Company Law Committee has prepared a Code 
of Eules for the recognition of Foreign Companies for dis- 
cussion at this Conference. The Committee for considering 
the divergences in the practice of adjusters on certain points 
of general average resolved upon at the Antwerp Conference 
has not been constituted, but it is intended to proceed with 
the matter at the earliest opportunity. 

9. The Council regrets to report the deaths of the 
following members : — 

Baron Lambeemont, Brussels. 

Kt. Hon. Lord Kinkoss, Edinburgh. 

Francis Forbes, New York. 

Seymour D. Thompson, New York. 

Dr. F. J. ToMKiNS, Halifax (Nova Scotia). 

E. Lyman Short, New York. 

Dr. S. A. Hedlund, Gothenburg. 

Baron Lambermont, who was an Honorary Vice-Presi- 
dent for Belgium, had been Honorary President of our Con- 
ferences at Brussels in 1895 and at Antwerp in 1903, and on 
both occasions took a warm interest in the proceedings. A 
minute of condolence was adopted by the Council and for- 
warded to his relatives. Dr. F. J. Tomkins had long been 
an active member of the Executive Council, and had taken 
part in many of our Conferences. 

10. Two vacancies in the Executive Council have been 
filled by Dr. Benjamin F. Trueblood, Boston, U.S.A., and 
Mr. J. Pawley Bate, LL.D., London. 

11. The annual Balance Sheet, as audited, is appended. 

W. G. F. Phillimore, Chairman. 
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Mr. G. G. Phillimoee stated that letters of regret for 
non-attendance had been received from the following 
(among other) gentlemen : — 

Dr. SiEVEKiNG, Hambm-g. 

Hon. Simeon E. Baldwin, New Haven, U.S.A. 

Herr Eudolf Ulbich, Berlin. 

Judge Kaikes, Malton, Yorks. 

W. Aknold, London. 

Et. Hon. Sir Gainsford Bruce, London. 

T. G. Carver, K.C, London. 

Et. Hon. Sir Gorell Barnes, London. 

Sir John Gray-Hill, Liverpool. 

Sir Theodore Angier, London. 

Prof. Marquis CoRSi, Turin. 

Dr. GusTAV ScHiRRMEiSTER, Berlin. 

Sir John Glover, London. 

Hon. Lynde Harrison, New Haven, U.S.A. 

Commendatore Pierantoni, Eome. 

Dr. HiNDENBURG, Copenhagen. 

Dr. C. A. Stoddard, New York. 

Hon. Everett P. Wheeler, New York. 

James Stokes, New York. 

Sir Thomas Barclay, Paris. 

Mr. E. W. S. Cox Sinclair, London. 

Dr. GovARE, Paris. 

Baron von Siebold, Berlin. 

INTEENATIONAL AEBITEATION. 

Dr. W. Evans Darby (Secretary of the Peace Society, 
London) then read the following Paper: — 

The Persistent Progress of International 
Arbitration. 

Notwithstanding the fierce conflict in the Far East, 
which is now happily ended, and the fact that the con- 
tinuing ''upward march" of armaments has intensified 
the evils referred to in the Tzar's Eescript and carried the 
nations appreciably nearer its anticipated catastrophe, there 
is to-day a cheerful outlook for International Arbitration. 
It is not too much to say that the outlook has never been 
brighter than it is at the present moment. There has been 
a steady progress perceptible for a considerable time ; and 

2 
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it is gratifying to note that the most fmitful and promi 
period of this progress synchronises roughly, as it is 
timately connected, with the history of this Associati 

The study of the period in this connection is 
instructive and encouraging, for it shows the forces 
tendencies which made the latter part of the ninete 
century peculiarly the period of International rappn 
ment, and of Arbitration as the method and instrimier 
pacific progress. 

The sentiment of nationality increased enormously 
moral force during the last half of the century. It 
as a result of its influence that the partial overthrow of 
Ottoman Empire took place, and the war of 1877 bet\ 
Eussia and Turkey, as the result of the latter*s refus 
introduce reforms affecting the Balkan population, en 
in 1878 in the Peace of San Stefano, whose conditions ^ 
materially modified by the Berlin Conference, which m< 
the ensuing June. Other results followed, which need 
be traced here in detail. 

Facts Showing the Pbogbess. 

Among the events of importance showing the tren 
this period is the Congo Conference of Berlin, at w 
most of the European Powers and the United State 
America were represented, which was held in 1884 
and stipulated freedom of commerce, interdiction of 
slave trade, and neutralisation of the territories in 
Congo district ; secured freedom of navigation on the Ki 
Congo and Niger ; and recognised the Congo Free Stai 
a member of the Family of Nations. 

A second fact of importance is the establishmen 
numerous International Unions, with special offices, 
various non-political purposes. A Universal Telegra 
Union was established in 1875, a Universal Postal U 
in 1878, a Union for the Protection of Industrial Proj 
in 1883, a Union for the Protection of Works of Liters 
and Art in 1886, and a Union for the Publication of Cuj 
Tariffs in 1890. 

A third fact of great importance is, that in this pe 
a tendency developed to settle international conflicts i 
frequently than in former times by Arbitration. Bej 
the numerous Arbitrations which have actually taken p 
several treaties have been concluded between diffe 
States stipulating the settlement by Arbitration of 
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conflicts which might arise in future between the con- 
tracting parties. 

The last fact of great importance for this period, because 
epoch-making, is the Peace Conference of The Hague of 
1899. 

The Inteenational Law Association. 

The objects of this Association, as revealed by a reference 
to its early proceedings and resolutions, were : — 

Pirst, as expressed in its cumbrous, but now obsolete, 
title — The Reform and Codification of the Law of Nations ; 

Secondly, the promotion of pacific relations and settle- 
ments between different nationalities ; and 

Thirdly, there may possibly have entered into the antici- 
pations of some, however remote it may have seemed at the 
time, the establishment of an international judicature. 

It is worth while stopping to report progress, and to see 
how far these objects have begun to be realised. Without 
anticipating the establishment of a world-wide judicature, 
with its means of applying force (which one can without 
difficulty imagine as developing into a kind of universal Pax 
Romana), it is easy to perceive that the Reform and Codifica- 
tion of the Law of Nations, must, even without the existence 
of a compelling Court, produce a universal juridical order, 
and so promote the establishment of Universal Peace. 

The recognition of this connection and inevitable result 
by the founders of the Association, no doubt determined 
the character and complexion given to the organisation and 
its work. 

Chief Aim of the Association. 

In themselves, however, the chief and avowed aims of 
the Association were both useful and necessary. The move- 
ment for the codification of the Law of Nations, Oppenheim 
points out in his recently published interesting work, was 
created by the lack of precision which is natural to the 
majority of its rules, on account of its slow and gradual 
and, one might add, its somewhat irregular, growth. 

He traces the progress of the movement for codification, 
noting on the way the formation of this Association, up to 
the establishment of The Hague Court, of which he says : 
" At the end of the nineteenth century, the so-called Peace 
Conference at The Hague, convened on the personal initia- 
tive of the Emperor Nicholas II. of Russia, has shown the 
possibility that parts of the Law of Nations may well be 
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codified." This judgment he bases mainly upon the '* < 
vention with respect to the Laws and Customs of Wa 
Land," of which, he says, the great* practical value cai 
be denied. He considers that, ** although it contains n 
gaps which must be filled up by the customary La^ 
Nations, and although it is in no way a masterpiec 
codification, it represents a model, the very exists 
of which teaches that codification of parts of the La^ 
Nations is practicable providing the Powers are serio 
inclined to come to an understanding. The Hague P< 
Conference has, therefore, made an epoch in the his 
of International Law." 



FoBCE Stated to be Necessary. 

It would be supererogatory on this platform, at this t 
of day, and in face of such a fact, and of the work done 
this and similar societies, to argue in favour of the j 
sibility, value, and merits of the task which this Associat 
set before itself in the codification of International L; 
One contention of the eminent jurists who oppose it e 
be noticed, as being not only germane but necessary to t 
survey. ** They postulate the existence of a perman 
International Court, with power of executing its verdi( 
as an indispensable condition, since without such a co 
no uniform interpretation of controversial parts of a C( 
could be possible." 

Objection Applies Equally to Arbitration. 

This is an objection which, it is manifest, may 
adduced against arbitration and even The Hague Coi 
itself; and it is often so adduced: ''Some of the friei 
of Universal Peace," is the timely remark of Mr. John ^ 
Foster, ** while commending the spirit of The Hague Cc 
ference, assert that its Permanent Court is hopelesi 
inadequate; that Arbitration Treaties between natioi 
such as that between France and England, will r 
prevent war, and that the effective remedy is a WorL 
Parliament of Nations, clothed with a mandate to preser 
Peace, and to compel disputing nations to submit th< 
grievances and claims to arbitration or the judgment 
the Parliament." 

Men dispense very reluctantly with the use of powe 
the love of coercion seems inherent even in the best. Tl 



( 21 ) 

friends of Universal Peace who reason thus do not appa- 
rently recognise that the employment of force and the 
appeal to coercion are the very essence of the old system 
they would reform out of existence. 

** The Parhament of Man, the Federation of the World/' 
of which the poet dreamed, was really not of that descrip- 
tion, but a rational assembly through which — 

The common sense of most 

Shall hold the fretful realms in awe, 
And the kindly earth shall slumber 

Lapt in universal law. 

The rule of a rational majority is certainly immeasurably 
preferable to that of marshalled hosts, however disciplined 
and captained. 

The Question of Sanctions. 

Many other excellent friends of Peace are so enthralled 
by what they deem the necessity of some system of material 
sanctions that progress in any other direction seems to them 
no progress at all. 

An important contribution to this aspect of the subject 
has recently been made by my friend M. Jacques Dumas, 
Procureur de la Eepublique, at Eethel, France, who has 
published a very exhaustive discussion in a book which he 
is anxious to have brought to your notice, of the question 
of Sanctions, which he says he " believes is becoming more 
and more important," and he thinks "that the interesting 
business carried on by the plenipotentiaries at Portsmouth 
quite justifies '* his belief. 

Professor Westlake's View. 

This aspect of the subject is well discussed by Professor 
Westlake in an excellent article on International Arbitra- 
tion, which appeared first in the International Journal of 
Ethics for October, 1896, and has been republished as an 
Appendix to his recent volume on International Law, which, 
with Oppenheim's work, must be included in the incidents 
making for Peace, in the period under review, of which 
notice should be taken. 

In this article Professor Westlake contributes a valuable 
discussion of International Arbitration, contrasted, on the 
one hand, with International Government, of which he 
takes the Great Design of Henry IV. of France and his 
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Minister, Sully, as the model instrument, and on the other, 
with Mediation. 

Contrast with International Government. 

As to the first, he points out that at the present day 
" thinkers are no longer under the spell " of Henry's 
project. **They have turned from sketching imaginary 
mtemational governments to the more practical, or more 
immediately practical, task of promoting International 
Arbitration." A fair instance this of the change which 
has ministered to the persistent progress of the movement ! 
"Two powerful causes,'* he thinks, ''have contributed to 
this change of line. First, the idea of national independence 
has grown so much in strength that even a theorist would 
now hesitate to advocate the surrender of any part of that 
independence " — a fact which, if it has any validity, would 
be fatal to the idea of world-wide federation and to a world's 
Court, or Parliament, with power to compel obedience. 
" Secondly," he says, '' abundant experience of Inter- 
national Arbitrations has proved that the awards given in 
them are generally carried out. Logic may reiterate the 
warning that there is no security for their being carried 
out ; but the theoretical imperfections of Arbitrations 
arising from this cause is not felt to be practically a great 
deduction from the value of the service which they can 
render to Peace." He therefore concludes: ** Our duty 
in the interest of Peace is to pursue it on the line which, 
at present, is that of least resistance, and that is cer- 
tainly the promotion of International Arbitration, without 
demanding an organised security that the awards of 
Arbitrators will be obeyed ; in other words, without trying 
to convert International Arbitration into International 
Judicature." 

Contrasted with Mediation. 

He concludes the contrast between Arbitration and 
Mediation with the words, ** We may now mark the posi- 
tion of International Arbitration as a mean between Media- 
tion on the one hand, and the Great Design, or what 
Tennyson called * The Parliament of Man, the federation 
of the world,* on the other hand. Unlike Mediation, 
Arbitration calls for a sentence ; but, unlike the Great 
Design, Arbitration, when international, calls for no 
enforcement of that sentence, trusting to the good sense 
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and good feeling of the party against whom it is pro- 
nounced, and to the pressure of international opinion on 
him." 

** A permanent World's Parliament of States," says Mr. 
Foster j)ertinently, "is a long way off; and while it is a 
worthy ideal, its advocates should not decry The Hague 
Court, or do anything to lessen the confidence of the 
nations in its utility." 

The Permanent Court of The Hague. 

All paths lead to Eome. All discussions of modem 
Arbitration, since 1899, lead to The Hague. It is inevitable, 
and the fact is of itself significant as a sign of progress. 
The relative value of the creation of The Hague Court, as a 
factor working out the juridical order of the world and the 
era of permanent and universal Peace, may be emphasised 
by recalling an historical parallel of Professor Lawrence's 
which was quoted in a paper read before the Conference at 
Brussels in 1895. The argument illustrated the abolition 
of private war, and the gradual establishment of a national 
judicial system, and tended to show that the abolition of 
public or international war, and the establishment of an 
mternational juridical order, were following exactly the 
same line of development. In that development he traced 
four stages, the last of which **is marked by the entire 
abolition of the old right of unregulated and self-inflicted 
vengeance." He showed also how, in obedience to the law 
of development which runs through history. State tribunals 
came very gradually, but most surely, to be substituted for 
the methods of brute force and even regulated warfare, and 
more and more established their position and power **as 
they developed into the highly-organised and splendidly 
effective courts of justice with which we are familiar." 
Already, he maintained, public war had reached the third 
stage of the process. The parallel was just, and the 
reasoning was cogent and conclusive. This was before 
the creation of the Permanent Court of Arbitration, the 
establishment of which has given an added cogency to 
the argument, and corresponding encouragement to those 
who dream of the regime of justice taking the place of that 
of the present nightmare of militarism. 

Position and Progress of the Court. 

It does not fall within the scope of this paper either to 
criticise the proceedings of the Permanent Court, or to 
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inquire how far it has already fulfilled the expectations 
formed of it, or proved its adaptability and adequacy to 
the international requirements it was designed to meet, 
or its probable fitness to accomplish the functions desired 
of it in the evolution of human society. An excellent case 
may be made out on every one of these counts. 

My duty is strictly historical ; it is rather to report what 
the Court has done during the period with which we are 
concerned, and to form an estimate of it as a factor among 
the forces making for peace and progress. 

Four cases have already come before it, or, reckoning 
the Commission of Inquiry on the North Sea incident, five. 
It may be true that the practical working of the provisions 
of The Hague Convention, as shown in these cases, suggests 
modifications and improvements ; it is certainly gratifying 
to see that the Court has proved so well adapted for the 
purpose for which it was created, and that its imperfections 
are not serious and may be easily cured. 

The following definite facts may be noted : — 

First, the Court is no longer an idea ; it is a fact. It has 
come into operation ; it has established its position ; it has 
begun to form procedure and to establish precedents ; and 
though the number of facts or qualities that can be pre- 
dicated with regard to it is so far small, a beginning has 
been made ; it has commenced to make history, and already 
furnishes sufficient data to form substantial estimates and 
suggestions. Its getting under weigh is no longer problem- 
atical, it is accomplished. And its members are, many of 
them, men of international distinction, who have already 
shown their fitness and efficiency. 

Again, it has already begun a most important work, in 
regard to International Law, cognate with the aims of this 
Association — a work which in a short time will make itself 
felt upon the legal systems of Europe. In the cases already 
determined the Court has shown its readiness to listen to 
various systems of law, quoted in the same pleadings, to 
various languages, and to those subtle differences in national 
points of view which are a cause of more complex entangle- 
ment than could possibly arise in the case of parties 
pleading before a domestic court under a known system 
of law and procedure. Out of this practice there is gradu- 
ally springing up a kind of composite photograph of the 
systems of law and the methods of thought existing in 
Christendom. This process, I say, has already begun, and 
every case tried before the Court must add to its accumula- 
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tions, so that it will acquire something of an international 
code of its own, at any rate in general principles. Mean- 
while, its practical reform and codification of the laws 
affecting international intercourse must have a very visible 
effect. 

Other factors must come into play now that the Court is 
in actual operation. The very increase of military burdens, 
the complexity of international finance, the increasing senti- 
ment of nationalism, all work in favour of its use. For, as 
Arbitration comes into vogue, it will run to the permanent 
Court of The Hague by a kind of gravitation. And such a 
Court, with its growing precedents, dignity, and authority, 
must necessarily supersede the experiments of what will 
always be the less considerable, and, so to speak, sporadic, 
international Courts. 

By The Hagde Court. 

Since our last Conference at Antwerp, in 1903, the 
following cases have come before Tribunals of the Court : — 

Completed Cases. 

1. European Powers and Japan. — (No. 8, p. 136, ** Modern Pacific 
Settlements.") Hotise Tax, By simultaneous Protocol, signed at Tokio, 
August 28th, 1902, referred to a Tribunal of The Hague Court, which 
gave its Award on May 22, 1905, in favour of the Powers. 

2. European Powers and Venezuela. — (No. 18, p. 139, " Modern 
Pacific Settlements.'*) Preferential Claims, Eeferred by Article 6 of 
Identical Protocols, signed at Washington, February 13, 1903, and 
further Agreements fixing terms. May 7, 1903, to a Tribunal of The 
Hague Court which met October, 1903, and gave its Award, February 22, 
1904. 

New Cases. 

1. France and Great Britain, in 1904.— (No. 20, p. 140, " Modem 
Pacific Settlements.") Alleged misuse of the French flag in Muscat, 
By Agreements signed at London, October 13, 1904 (ratified January 18, 
1905), and Janua/ry 13, 1905, the question was submitted to a Tribunal 
of The Hague Court, consisting of two Arbitrators and an Umpire. Its 
Awa/rd was given on August 8, 1905, in favour of the British contention. 

2. Holland and Portugal, in 1904. — We are informed by the British 
Foreign Office that on October 1, 1904, two Conventions were signed 
between Holland and Portugal for the settlement of differences in the 
delimitation of their possessions in Timor and for the reference to the 
Arbitration of The Hague Court, of disputes, which, by previous Con- 
ventions, they had agreed to submit to Arbitration. 

North Sea Incident. 

The next Case, which is one of importance, came within 
the provisions of The Hague Convention, though not within 
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the purview of the Permanent Court. The circumstances 
which gave rise to it were dramatic, and in some respects 
tragical. 

A Eussian fleet, feeling its way across the North Sea, in 
the darkness of the night of October 21st last, fired on some 
British trawlers, which were pursuing their ordinary peace- 
ful avocation on the Dogger Bank, and two men were killed. 
Next morning in that quarter of the world the universe was 
on fire. As soon as the news reached the land the English 
fighting blood was up, not only at boiling, but even at 
explosion point. The press Trvore suo, interposed, and, as 
usual, the street took its cue from the Editor's sanctum. 
I dare not say that the popular panic which resulted equalled, 
or even resembled, that which had caused the mischief. 
But on the other side of the Atlantic, where one happened 
to be at the moment, it looked uncommonly like it, and as 
if, for some hours at least, war was really imminent. Hap- 
pily, the British Government kept itself cool. The Eussian 
Government, too, promptly recognised the fact that possibly 
" some one had blundered,*' and so in an incredibly short 
space of time an agreement was come to, referring the 
matter, not to Arbitration, it hardly lent itself to that, but 
to Investigation, and a catastrophe was averted. 

Great Britain and Russia, in 1904. — A new departure in inter- 
national procedure was made by reference of this North Sea incident of 
21st to 22nd October last, under Section III., Articles IX. to XIV., of The 
Hague Convention, to an International Commission of Inquiry. The 
Declaration appointing the Commission was signed at St Petersburg on 
November 25, 1904, and provided that it should be composed of five 
members — two to be chosen by the Parties', one each by France and the 
United States of America, and the fifth by agreement of the others, or, 
failing such agreement, by the Emperor of Austria. The Commissioners 
met in Paris imder the Presidency of Admiral Baron Spaun, appointed 
by the Emperor, in January, 1905 ; their Beport was issued on February 
25, 1905, and its findings satisfactorily ended the dispute. 

Persistence of Older Method. 

By the ratification of the Convention of 1899 establishing 
the Permanent Court of Arbitration, the Signatory Powers 
became parties to an Agreement of lasting significance. But 
they made no provision for rendering the agreement effective. 
That Convention, in the first place, makes a declaration 
respecting the legal value of certain approved means for the 
solution of international differences, whose employment it 
recommends ; and, secondly, establishes a Permanent Court 
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of Arbitration, and a system of procedure. But it is not a 
compact to refer differences to Arbitration, or to employ 
Commissions of Inquiry. With the exception of the 
Agreement in Section II. to have recourse to the good 
offices of Mediation of one or more friendly Powers, in case 
of serious disagreement or conflict, the executory under- 
takings of the High Contracting Parties relate only to the 
establishment of the Court, or to matters of procedure. 
The nations which are parties to the Convention are not, 
therefore, precluded from the adoption of some other method 
for the amicable adjustment of their controversies. 

Accordingly, not only has the Court not, at once, suc- 
ceeded in securing the universal resort of nations, but the 
older system of reference to a particular Arbitrator, or 
Special Tribunal, or to Joint or Mixed Commissions, has 
seemed to be scarcely touched by the new creation. 

The work done by The Hague Court, therefore, by no 
means represents all that has been done. 

In presenting other cases of Arbitration to you, it is, as 
usual, necessary that I should premise that I do not use the 
term in its strictly scientific and technical sense, but accord- 
ing to the more popular usage, as covering those cases which 
involve the principle of arbitral reference, that is, reference 
to the decision and settlement of a third party or parties 
appointed by international agreement. 

I. — Cases Completed. 

The following cases, reported to the Conference in 
Antwerp, as then pending, have been since completed: — 

1. Italy and Peeu.— (No. 222, p. 72, " Modern Pacific Settlements.") 
Interpretation of Treaty, Arbitration Agreement, signed at Lima, 
November 22, 1900. Referred to Dr. Winkler. Award given at Berne, 
September 19, 1903. 

2. Brazil and Great Britain- — (No. 2, p. 134, " Modern Pacific 
Settlements.") Guiana Boundary, By Convention signed at London, 
November 6, 1901, it was referred to Arbitration of the King of Italy. 
Award signed at Rome, June 14, 1904. 

3. Great Britain and Turkey. — (No. 46, p. 146, " Modem Pacific 
Settlements.") Aden Boundary, Referred by an Agreement in Novem- 
ber, 1901, to a Delimitation Commission, whose work was completed in 
June, 1904. Its line of demarcation was finally accepted by the Porte 
in April, 1905, and boundary pillars were then erected. 

4. Congo Free State and Germany. — (No. 42, p. 145, "Modem 
Pacific Settlements.") Frontier Settlement, Belgo-German Delimita- 
tion Commission, appointed in 1901, completed its work at the end of 
1908. 

5. France and Venezuela. — (No. 11, p. 137, " Modem Pacific Settle- 
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ments.") Indemnity for Losses^ following insurrection of 1892. By 
Protocol, signed at Paris, February 19, 1902, submitted to a Tribunal 
of two, with Umpiee in case of difference. Senor Leon y Castillo, 
Spanish Ambassador to France, was appointed Umpire. At the close of 
1903, he awarded on the claims submitted to him a round sum of 
1,000,000 bolivars, which were distributed by a National Commission, 
appointed by the French Government in November, 1903. 

6. Germany and Great Britain. — (No. 61, p. 147, " Modem Pacific 
Settlements.") Uganda Boundary, Submitted by Agreement" in March, 
1902, to a Joint Delimitation Commission. The DeUmiiation was 
reported as finished in April, 1904. 

7. Guatemala and Italy.— -{No. 10, p. 137, " Modem Pacific Settle- 
ments.") Claims of Italian Subjects, Referred in April, 1902, to 
President Loubet as Arbitrator. Award reported by Italian Embassy, 
August 9, 1904, as having been given ; only one copy is extant — in the 
Archives of the Italian Foreign Ofl&ce. 

8. France and Great Britain. — (No. 430, p. 122, ** Modem Pacific 
Settlements.") Frontier from Niger to Lake Tchad, By Art. 6 of 
Niger Convention, June 14, 1898, referred to a Joint Boundary Com- 
mission, which was appointed in the autumn of 1902. Completion of 
Delimitation telegraphed January 28, 1904. 

9. Argentina and Chili. — (No. 62, p. 148, " Modem Pacific Settle- 
ments.") Delimitation of Boundary. By a Protocol, May 27, 1902, 
anticipating the actual Award of King Edward YII., which was given 
November 25, 1902, referred to a Joint Commission, which did its work 
in four sections, in 1903. Commemorative statue on the Andes, un- 
veiled March 13, 1904. 

10. Austria and Turkey.— (No. 15, p. 138, " Modern Pacific Settle- 
ments.") Contract Claims. The Compromise was sanctioned by the 
Sultan in January (9th), 1903, referring to the Arbitration of a Mixed 
Tribunal, whose Award was given early in December, 1903. 

11. San Domingo and the United States of America. — (No. 16, 
p. 139, " Modern Pacific Settlements.") Claims of the San Domingo 
Improvement Company of New York. Referred to Arbitration, January 
28, 1903. Judge Gray, of Delaware, was chosen Arbitrator. His ArbitraJ 
Award was given in July, 1904, and made due provision for payment. 

12. Afghanistan and Persia. — (No. 25, p. 141, "Modern Pacific 
Settlements.") Seistan Bou/ndary Disputes. A Joint Commission under 
Major McMahon appointed at the close of 1902 (announced in British 
House of Commons, March 3, 1903), in accordance with Art. 6 of Treaty 
of 1857. The Commission completed its labours, and left Siestan on 
May 15, 1905. 

13. Germany and Great Britain. — (No. 54, p. 148, " Modern 
Pacific Settlements.") Boundaries South of Lake Tchad, A Joint 
Delimitation Commission was despatched in January, 1903, which, after 
eighteen months' labour, reported its task as completed, full details of 
which were published in June, 1904. 

14. Great Britain and United States. — (No. 27, p. 142, " Modern 
Pacific Settlements.") Alaska Boundary. Submitted by Convention, 
signed at Washington, January 24, 1903, to a Joint Commission of six, 
which sat in London, September- October, 1903. Award, given by 
majority, October 20, 1903, chiefly in favour of the United States. 

Powers and Venezuela. 
The 10 Commissions appointed to meet at Caracas, when the Blockade 
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of Venezuela was raised, to determine what amounts were justly due 
by that country to the claimants, have completed their labours as 
follows : — 

16. Great Beitain and Venezuela. — (No. 28, p. 143, " Modem 
Pacific Settlements.") Commission appointed by Protocol of May 7, 
1908; Mr. Frank Plumley, who was chosen Umpire by President 
Boosevelt, gave a series of Awards, one of the last being reported on 
May 80, 1904. 

16. Germany and Venezuela. — (No. 29, p. 143, " Modem Pacific 
Settlements.") Commission was appointed same way and date. Mr. 
H. M. Dulfield, of Detroit, who was appointed Umpire, awarded to 
Germany a total of 1,673,627 marks. 

17. Italy and Venezuela.— (No. 30, p. 143, ** Modem Pacific Settle- 
ments.") Commission was appointed same way and date. Mr. Jackson 
M. Ralston, Umpire. Awards totalling jS66,238 were made by the Mixed 
Commission. Award of Umpire, allowed Jei20,000, and was signed July 
30, 1904. This completed the labours of the 10 Commissions. 

18. United States and Venezuela. — (No. 31, p. 143, "Modern 
Pacific Settlements.") Commission appointed by Protocol of February 
17, 1903. Mr. Barge chosen by Queen of Holland Umpire. Partial 
Awards reported to The Hague Court, November 10, 1903. Work com- 
pleted early in 1904. 

19. France and Venezuela. — (No. 32, p. 143, "Modem Pacific 
Settlements.") Commission appointed by Protocol, signed at Washington, 
February 27, 1903; M. Filz appointed Umpire by Queen Wilhelmina. 
Partial report of Awards made to The Hague Court by Dr. Paul, 
November 10, 1903; Completion followed. 

20. Spain and Venezuela. — (No. 33, p. 144, " Modern Pacific Settle- 
ments.") Commission appointed in March, 1903. Umpire appointed by 
Mexico. Work completed by Februa/ry, 1904. 

21. Belgium and Venezuela.— (No. 84, p. 144, " Modem Pacific 
Settlements.") Commission appointed by Protocol, March 7, 1903. Mr. 
Filz appointed Umpire, whose Award was given September 11, 1903. 

22. Netherlands and Venezuela. — (No. 36, p. 144, " Modem Pacific 
Settlements.") Commission appointed by Protocol, February 28, 1908, 
Mr. Frank Plumley chosen Umpire by President Boosevelt in December, 
1903. Awa/rds reported to States-General by Baron von Lynden ou 
Jantmry 22, 1904. 

28. Sweden and Norway and Venezuela. — (No. 36, p. 144, " Modem 
Pacific Settlements.") Similar Commission, Senor B. Gaytar de Ayala 
appointed Umpire by King of Spain. Completion of work reported in 
February, 1904. 

24. Mexico and Venezuela. — (No. 37, p, 144, " Modem Pacific Settle- 
ments.") Similar Commission and same Umpire, who gave his Award 
October 6, 1903, and had to leave Cara9as in consequence. 

26. Great Britain and Portugal. — (No. 12, p. 138, " Modern Pacific 
Settlements.") Western Boundary of Barotzeland. By terms of 
Declaration signed at London, August 12, 1903, the King of Italy was 
appointed Arbitrator. His Award was given at Bome, May 80, 1906. 

26. China and Great Britain. — (No. 66, p. 149, "Modem Pacific 
Settlements.") The Tibet- SikJcim Boundary, Bef erred to a Joint 
Boundary Commission, whose members were appointed April 16 and 
May 7, 1903. This Commission was practically superseded by the British 
" Peaceful Mission," or armed invasion of Tibet, and the Treaty of 
September 7, 1904, which followed. 
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II. — New Cases. 
A number of new cases have arisen, some of which are 
still in process of settlement : — 

1. Bolivia and Brazil, in 1903. — Claims and Indemnities, This 
Arbitration arose out of the exchange of territories in the Acre region, 
and referred to claims arising from administrative acts and proceedings 
in that district. By the Acre Treaty ^ signed at Petropolis, November *21f 

1903, and published at La Paz, Bolivia, February 28, 1904, a Court of 
Arbitration was instituted, under the Presidency of the Papal Nuncio 
to Brazil. It began its labours at Bio de Janeiro on Saturday, May 20, 
1905, but no report of its proceedings has, as yet, appeared. 

2. Great Britain and thb United States, in 1903. — Alaska Delimi- 
tation. In his Presidential Message, December 7, 1908, Mr. Eoosevelt 
recommended "that Congress make provision for the appointment and 
expenses of members to serve on the Joint Boundary Commission" 
to be appointed to fix the boundary between Alaska and Canada as 
laid down by the recent Arbitration Award. This was done, the 
completion of the survey of part of the boundary was reported in the 
December of next year, and in May of the present year the Commission 
was proceeding to fix definitely the remainder formed by 141 West 
Meridian. 

3. Ecuador and Peru, in 1904. — Question of Boundary. In March, 

1904, it was announced that the Foreign Secretary of Ecuador and the 
Peruvian Ministers at Quito had signed in that city a Treaty submitting 
the Napo Eiver Boundary dispute to the Arbitration of the King of 
Spain. The case is still pending. 

4. Columbia and Peru, in 1904. — Boundary Question. In June, 1904, 
a Treaty was signed between Columbia and Peru, submitting to the 
Arbitration of the King of Spain the question of the delimitation of 
their frontiers, and establishing a modus vivendi in the disputed region. 
This case is also pending. 

5. Bulgaria and Turkey, in 1904. — Pending Questions. By Article 
5 of the Turco-Bulgarian Agreement, signed at Sofia, April 8, 1904, it 
was stipulated that a Mixed Commission shall be established to settle 
pending questions, and shall begin its work at once. The result is not 
known. 

6. France and Great Britain, in 1904. — Newfoundland Question. In 
connection with this long-standing dispute the question of compensation 
to the French fishermen on the " Treaty Shore '* was by Article 3 of the 
Convention of London, April 8, 1904, submitted to a Tribunal of 
Arbitration which consisted of Bear-Admiral Charles Campbell and 
Captain Aubry. After holding 61 sittings the Arbitrators came to an 
Agreement on all points, and concluded their labours on August 9, 1905! 

7. France and Great Britain, in 1904. — By Article 3 of the Terri- 
torial Disputes Declaration signed at London, April 8, 1904, " The two 
Governments agree to draw up in concert an arrangement which, without 
involving any modification of the political status quo, shall put an end 
to the dS&culties arising from the absence of jurisdiction over the natives 
of the New Hebrides. They agree to appoint a Commission to settle the 
disputes of their respective nationals in the said islands with regard to 
landed property. The competency of this Commission and its rules of 
procedure shall form the subject of a preliminary Agreement between the 
two Governments." On the 10th of August last, the Federal House of 
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Bepresentatives in Melbourne unaninaously adopted a resolution making 
representations to the Imperial Government on the subject of this Joint 
Land Commission, and expressing regret at the delay in dealing with the 
New Hebrides question. 

8. Feance and Guatemala, in 1904. — Personal Claim. Mention 
was made in the paper read to the last Conference, of the fact that 
M. Delcass^ had announced in the Chamber of Deputies on December 
30, 1902, that the submission to Arbitration of the Bizault claim, and 
the counter-claim of the Guatemalan Government, had been agreed upon 
in principle. The Protocol of Arbitration was actually signed on April 26, 
1904, but further facts have not transpired. 

9. Afghanistan and Great Britain, in 1904. — The Delimitation of 
a portion of the boundary (adjoining the Mohmand Country) which was 
settled by the Durand Agreement in 1893, but was not carried out at the 
time, owing to the unsettled state of the country, was, on January 26, 
1904, referred to a Joint Commission, the Afghan members of which 
were chosen by the Ameer's Council at that date. The Times reports 
from Bombay, on July 3rd last, that this Commission was at that date 
proceeding to the accomplishment of its task. 

10. France and Siam, in 1904. — Delimitation. By a Treaty signed 
at Paris, February 13, 1904, a Mixed Commission was appointed for 
the delimitation of the frontiers. Clause 3 provided for a preUminary 
Agreement, the terms of which were officially announced in the Chamber 
of Deputies on July 1, 1904. The work is therefore in progress. 

11. Great Britain and Portugal, in 1904,— Boundary Delimitation 
in East Africa. A Joint Commission was appointed, despatched and 
reached Chinde, its point of departure, in March, 1904. Its work, which 
was to complete the delimitation of the boundary begun some years 
before by Colonel Leverson on the lines laid down by the Treaty of 1890, 
was expected to occupy about two years. 

12. Germany and Great Britain, in 1904. — Delimitation of Boun- 
dary on the eastern side of Lake Victoria in East Africa. A Joint 
Commission was appointed, the expenses of which were voted in the 
German Reichstag, March* 16, 1904. The London Times, October 5, 
1904, reported that the work of this Commission was ** making satisfac- 
tory progress." 

13. Congo and Great Britain, in 1904. — Delimitation of the frontier 
between Uganda and the Congo Free State. The Times, in August, 1904, 
reported that the Anglo-Belgian Commission, whose date of appointment 
is unknown, but which was then at work, had reported its survey of the 
80th parallel to the Brussels Administration. The Times also reported 
from Brussels, January 8, 1905, that the work of the Commission was 
still proceeding. 

14. Honduras and Nicaragua, in 1904. — Frontier Dispute, On 
October 10, 1904, a despatch was received at Madrid from Honduras and 
Nicaragua delegates to the Arbitral Tribunal appointed under the 
Boundary Convention signed at Tegucigalpa, October 7, 1894, announcing 
that they had appointed the King of Spain as Umpire in the Boimdary 
dispute then pending. (See No. 169, p. 66, ** Modern Pacific Settle- 
ments.*') In June last. Dr. Alberto Membreno, the Honduras Envoy 
appointed to represent his Government in the Arbitration, arrived in 
Madrid and placed his case in the hands of the King, who is now pro- 
ceeding with the Arbitration. 

15. Brazil and Colombia, in 1904. — Boimdary Dispute. A despatch 
from Bome, published in the South American Journal of October 22, 1904, 



( 32 ) 

announced that the Apostolic Internuncio ab Rio de Janeiro, Mgr. Tonti, 
had been appointed Arbitrator in respect of the difference as to limits 
between Brazil and Colombia. His A ward has not yet been published. 

16. Newfoundland Arbitration, in 1904. — Exvrovriation Indemnity, 
Another case of semi-private Arbitration took place between the New- 
foundland Government and the Reid Newfoundland Company. This 
came on for hearing at St. John's, October 27, 1904, and in January, 
1905, the Arbitrators rendered a unanimous Award in favour of the 
Company. 

17. Colombia and Ecuador, in 1904. — Boundary Dispute. On 
November 5, 1904, an Agreement was signed by these Powers, at Bagota, 
referring their frontier dispute to the Arbitration of the German 
Emperor, who accepted the mandate. Fifteen months were allowed for 
the presentation of cases. Still pending. 

18. Lippb-Dbtmold and Schaumburg-Lippe, in 1904. — Dynastic Con- 
troversy. The question of succession to the princely throne of Lippe- 
Detmold, which was settled by a Court of Arbitration, presided over by 
King Albert of Saxony, on June 22, 1897, was reopened by the death, 
on September 26, 1904, of Count Ernst, the successful claimant to the 
Regency and ultimate succession. A Treaty was signed in November, 
1904, submitting the fresh dispute to a Court of Arbitration, the 
members of which were selected from the Supreme Court of the 
Empire at Leipzig, whose decision was to be binding and final. The 
reigning Prince, Charles Alexander, himself died before the trial came 
on, on January 18, 1905. The decision of the Court has not yet been 
promulgated. 

19. France and Venezuela, in 1905. — Indemnity for Losses, The 
remainder of the claims (eight in number) for losses referred under 
Protocol of February 19, 1902, which were left unsettled by the Award 
of the Umpire, Senor Leon y Castillo, were submitted, early in 1905, to 
Mr. Frank Plumley, of Vermont, as Umpire ; the Commission continued 
its sittings at Northfield, U.S., during the month of February, and the 
Umpire gave his final Awa/rd on August 14, 1905. 

20. Brazil and Peru, in 1905. — Disputed Bounda/ries, On July 12, 

1904, an Agreement was signed pro\dsionaDy neutralising the territory 
in dispute in the Upper Purus and Upper Juarua region. This expired 
on the 12th of December in the same year. A proposal was made to 
refer the whole case to the arbitration of the President of the Argentine 
Republic, but early in Febrv,ary, 1905, the Osservatore Bomano announced 
that the Pope had authorised the Apostolic Nuncio in Brazil to serve as 
third Arbitrator on the Arbitration Commission to adjudicate the dispute. 
{S, A, Journal, February 11, 1905.) 

21. Bolivia and Chile, in 1905. — Ta^na and Arica Dispute. By 
Clause 2 of the Treaty of Peace and Friendship signed early in February, 
and ratified in April, 1905, which superseded the provisions of a similar 
Treaty of May 18, 1895, and the Pact of indefinite Truce of April 4, 1884, 
it was stipulated that within six months following the ratification of 
the Treaty the two countries should appoint a Joint Commission of 
Engineers to delimitate the boundary line in the disputed region ; the 
German Emperor to be appointed Umpire, in case of necessity. The 
case is pending. 

22. Costa Rica and Panama, in 1905. — Boundary Dispute, The 
new Republic of Panama was declared November 3, 1903. The 
boundary dispute between it and Costa Rica was adjusted in March, 

1905, and it was stipulated that President Roosevelt would appoint an 



( 33 ) 

engineer to act as Umpire in tracing the boundary according to the 
terms of the Convention. 

28. France and Germany, in 1905. — Delimitation, Following re- 
grettable incidents of Missum Missum in May last, in which French and 
German Colonial Agents came into collision on the Cameroon frontier, 
and four Frenchmen were killed, an exchange of Notes has taken place 
between Paris and Berlin, and two separate missions have been appointed 
jointly to delimit the frontier line. These have just been announced 
(August 22nd). The question of idemnity claimed by the French is 
treated as a separate matter, and is contingent on the results of the 
Joint Commissioners of Delimitation. 

24. Straits Settlements and English Company, in 1905. — Expro- 
priation. An announcement has just been made (August 11th et acq,) 
to the effect that Sir Michael Hicks-Beach has been appointed Umpire 
in the Arbitration pending between the Straits Settlements and the 
Tanjong Pagan Docks Company, which was expropriated, and its under- 
taking assumed by the Government on June 1st. 

Supplementary Treaties. 
Eesort to Arbitration under The Hague Convention 
was left purely optional. The Signatory Powers did not 
even place themselves under obligation to make use of the 
instrument they had created. It was felt at the time, even 
by the framers of the instrument, that this was a defect. 
Hence the provision of Article XIX., reserving the right 
to conclude new agreements, general or special, with a 
view of extending the obligation to submit controversies 
to Arbitration in all cases suitable for such submission. 
It was suggested, therefore, that special agreements 
should be entered into between pairs of States to remedy 
the defect. Again and again it has been pointed out what 
a tedious process tiiis would involve, and how a total of 325 
such treaties, or, including the South American States 
which have since given their adhesion to the Convention, 
903, would be necessary to cover the area included within 
The Hague Agreement. The process has, however, begun, 
and the following Treaties have to be reported : — 

Permanent Arbitration Treaties. 

Date of Signature. 
October 14th, 1908 ... Francb and Great Britain. Ratified. 
December 26th, 1903... France and Italy. 
February Ist, 1904 ... Great Britain and Italy. 
. February 12th, 1904 ... Denmark and Holland. No restriction. 

Ratified, AprQ 14th, 1905. 
3 



( 34 ) 



February 26th, 1904 .. 
!Febniary 27th, 1904 .. 
April 6th, 1904 

May Slst, 1904 
July 9th, 1904 
July 12th, 1904 
August 11th, 1904 .. 
October 30th, 1904 .. 
November Ist, 1904 .. 
November 15th, 1904., 
November 16th, 1904.. 
November 16th, 1904.. 
November 2l8t, 1904 .. 
November 22nd, 1904.. 
November 22nd, 1904.. 
November 22nd, 1904.. 
November 30th, 1904. 
December 8rd, 1904 ., 
December 9th, 1904 .. 
December 12th, 1904., 
December 14th, 1904. 
December 14th, 1904.. 
December 17th, 1904. 

December 31st, 1904 .. 
January 11th, 1905 . 
January 18th, 1905 . 
January 20th, 1905 . 
February 10th, 1905 . 
February 15th, 1905 . 

March 1st, 1905 
April 18th, 1906 
April 26th, 1905 
May 2nd, 1906 
May 6th, 1905 
May 27th, 1906 



France and Spain. 
Great Britain and Spain. 
France and Holland. Batified, 

AprU 14th, 1905, 
Spain and Portugal. 
France and Sweden and Norway. 
Germany and Great Britain. 
Great Britain and Sweden and Norway. 
Belgium and Bussia. Batified. 
France and U.S. A. Not ratified. 
Belgium and Switzerland. Batified. 
Great Britain and Portugal. 
Great Britain and Switzerland. Batified. 
Switzerland and U.S.A. Not ratified, 
Germany and U.S.A. Not ratified. 
Portugal and U.S.A. Not ratified. 
Italy and Switzerland. Batified. 
Belgium and Sweden and Norway. Batified. 
Austria-Hungary and Switzerland. Batified. 
Bussia and Sweden and Norway. 
Great Britain and U.S.A. Not ratified. 
Italy and U.S.A. Not ratified. 
France and Switzerland. Batified. 
Sweden and Norway and Switzerland. 

Batified, July 18th, 1905. 
Spain and U.S.A. 
Austria and Great Britain. 
Mexico and U.S.A. 
Sweden and Norway and U.S.A. 
Japan and U.S.A. 
Great Britain and Holland. Batified, 

July 12th, 1906 (F.O.). 
Denmark and Bussia. Batified. 
Italy and Peru. 

Belgium and Denmark. Batified. 
Belgium and Greece. Batified. 
Portugal and Sweden and Norway. 
Belgium and Boumania. Batified. 



Ee MARKS ON Above. 

All these Treaties, with one exception, conform to a 
single type, the terms of which are exceedingly restricted^ 
so that what has been already done in this direction is not 
only limited in number, but also in the area of the reference. 
The single exception is that of the Treaty between Denmark 
and Holland, which contains no limitations with regard to 
questions to be decided by appeal to The Hague Arbitration 
Court. The only reservation is that private claims against 
either' of the contracting States shall be settled by the 
ordinary legal process. It contains also a provision enabling 
ofcher Powers to adhere to the Treaty. The ten American 
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Treaties have not been ratified, owing to a domestic dis^- 
agreement having arisen between the President and the 
Senate, involving the question of their respective prero- 
gatives; they are, therefore, practically withdrawn from 
the list. 

More General Progress. . 

Any further attempt to follow the concurrent progress 
of International Arbitration would carry us away into the 
indefinite, and even nebulous, region of public opinion and 
sentiment, wherein all movements and measures of progress 
are conceived and cherished, and whence are derived, in 
these modem times at any rate, the forces and ultimate 
support of government, and of all political action and even 
of judicial procedure — that region, of which we have just 
heard, wherein international good understanding is sought 
and promoted. It is a wide region, and unexplorable. A 
fresh propaganda for Arbitration has opened in Europe, in 
which Sovereigns, Statesmen, and Jurists are taking the 
lead. King Edward VII. is exerting his great influence in 
the direction of International Peace and Goodwill ; other 
Sovereigns and Eulers are emulating his example and 
proving themselves steadfast and sturdy allies in this new 
and more worthy pursuit of Kings ; and everywhere their 
people show a like sympathy. The President of the United 
States, on all possible occasions, avows himself the advocate 
of International Arbitration, and by conspicuous actions 
proves himself to be the friend of International Peace. 
And the majority of the great people whose uncrowned 
ruler he is follow at his back in a serried phalanx of Peace 
Advocates. Those who had the privilege of attending the 
great Peace Meetings in the States last autumn had ample 
proof of this fact. 

The same sympathy with Arbitration and Peace may be 
affirmed of the whole Western Continent, for, however 
uncertain and erratic they may be, no peoples have shown 
themselves more prominent and progressive in the adoption 
of pacific methods and measures than the South American 
Republics. We gladly note that there is no question more 
fraught with interest to the inhabitants of these Northern 
Climes, or whose fortunes are followed by them with more 
eagerness. And the same remark would apply with more or 
less force to all civilised peoples. A prominent China 
missionary, on furlough in his native land, recently bore 
private testimony of the same fact as regards the hitherto 
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unprogressive Chinese, who, he declares, are following the 
movement for International Peace with intense and 
absorbing attention. 

Conclusion. 

Meanwhile, it is not all a question of nebulous sentiment 
and uncertainty, which may vary with every changing mood 
or clamant interest of peoples. The cases which have just 
been enumerated furnish substantial testimony to the 
persistent progress of International Arbitration ; and it is 
in the multiplication of such cases that real progress 
consists. "What is wanted,'' says Professor Westlake in 
concluding the admirable article already quoted, which he 
does by impressing upon all his readers ** the duty of pro- 
moting International Arbitration " — ** what is wanted is 
actually to have an Arbitration on every international 
difference which can be brought to admit of it, whether by 
application of a general Arbitration Treaty, if there should 
be such a treaty between the parties, or by special arrange- 
ment for the case. Every actual instance confirms the 
habit : it secures Peace on the occasion, and makes it more 
likely that Peace will be secured on future occasions." 

" But for the encouragement of the lovers of peace," 
are his final words, ** it may be said that from various 
causes . . . International Arbitration is in the air. When 
this happens to an idea, and as long as it continues to be 
the case, the power of the idea for good cannot be measured 
by logic, necessary as it is that we should do our best to 
understand the conditions in order to work with them. 
It is the season [for us] to raise our hopes, and do our 
utmost to try what the idea of International Arbitration 
can accomplish. 

The Pebsident expressed the thanks of the Conference 
to Dr. Darby for his paper. 

Mb. Alexander : In the first instance I vdsh to make a 
correction in the report of the Council. I read out the 
number of 39 Treaties.* I had accepted in the Council the 
correction of my friend Dr. Darby, but I see from his list 
the 39 includes the 10 Convention Treaties that have not 
been counted. Therefore the number should have been 29 
that I read out. Then I want to ask the Conference to 
consent to the printing of a valuable report of thirty-one 

* See p. 13. 
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years ago by Professor Sheldon Amos. It was mentioned 
in the report of the Council that the secretaries, Mr. 
Phillimore and myself, did not think it was worth while to 
reprint the proceedings of the third and fourth Conferences ; 
but on going through the papers of those Conferences we 
found in the archives <of the Association a paper which 
really belonged to the second Conference, that held in 
Geneva in 1874. By some mistake it was included in the 
materials for 1875, and it is of such interest that I think it 
would be a great pity if we did not reprint it. As I have 
said, it is a paper by the late Professor Sheldon Amos, at one 
time a judge of the Mixed Court in Egypt, and the title is : 
" Obstacles to the general adoption of the practice of Arbi- 
tration in the present circumstances of the state of Europe 
and America." In the course of this paper Professor 
Sheldon Amos made a number of interesting observations, 
and though there are some things which have become 
absolutely obsolete, and though some of his difficulties have 
proved not to be difficulties and have been overcome since 
then, yet there is a good deal in his lines of thought that I 
think is still instructive, and therefore I suggest to the 
Association and the Conference that it would be desirable to 
reprint this paper as an appendix to the report of the 
present Conference. I will merely confine myself to making 
that proposal, and if it is adopted the members will be able 
to read it for themselves.* 

The proposition was unanimously agreed to. 

Mr. Halvdan Koht (Christiania) then read the follow- 
ing paper : — 

The Work of the Norwegian Government and Storth- 
ing FOR Promoting Arbitration and Neutrality. 

Tout petit qu*il est, le peuple norvfegien a toutefois son 
ambition; k vrai dire, il en a deux: II est bien decide k 
d^fendre et k developper son individualite et son indepen- 
dance nationale, a soutenir et k fortifier I'esprit norv6gien issu 
d'une histoire ancienne et riche, et k impr6gner de plus en 

-'' See Appendix I. 



( 38 ) 

plus de cet esprit les moeurs, Tart, la litt^ratare, la langue, la 
philosophic, les coutumes parlementaires de la nation, son 
administration, en un mot, sa vie toute entifere; et en mfeme 
temps il veut faire de son mieux pour voir se realiser une 
intime collaboration entre toutes les nations du monde, pour 
itablir de pays a pays des liens infrangibles destines k 
proteger les ^changes intellectuels et commerciaux, et pour 
fonder, sur la base solide de la fraternite et du propre 
int^r^t, une organisation judiciaire internationale. 

De bien des c6t6s, on a voulu ^tablir qu'il y avait contra- 
diction inhferente entre ces deux tendances, la nationale et 
rinternationale. Et en eflfet il faut avouer que, maintes 
fois, Tune a mis de c6te I'autre. Celui qui a At prendre la 
defense de Tid^e nationale contre de violentes attaques, aura 
facilement pu devenir nationaliste. Et celui qui s'est trouv6 
saisi par la noble idee de la collaboration internationale sera 
peut-ltre devenu un cosmopolite sans patrie. Ces deux 
idees sont cependant les produits • d*une seule et mfeme 
6poque, et, en dedans des points extremes de ces fortes 
oscillations, il sera toutefois possible de trouver un ^quilibre, 
toujours instable, il est vrai, mais existant n^anmoins. De 
mfeme que le dix-neuvifeme sifecle a cr66 le socialisme et 
rindividualisme le plus accentu6 (et ces deux id6es, 
contraires en apparence, demandent i ^tre reconcili^es et 
r6unies en une unit6 plus elev6e), de m6me le sifecle pass6 a 
cre6 et le mouvement national et Tidee de la paix interna- 
tionale; et j'ose pr^tendre que le droit national fait partie 
integrante du droit international. 

Le moment n'est pas encore venu, je crois, de juger si, 
dans rhistorie contemporaine de la Norvege, I'une de ces 
tendances Ta emport^ sur Tautre. Vous me croirez cepen- 
dant, Messieurs, lorsque j'affirme que la Norvfege (son 
peuple et son Gouvernement) s'est efforc^e de son mieux de 
remplir ces deux t&ches, qu'elle consid^rait comme siennes. 
Les ^vfenements politiques de dernifere date, de mfeme que la 
po6sie moderne de la Norvege, sa musique, ses arts plastiques 
vous ont fait connaltre quel est le prix que le peuple 
norv6gien attache a son caractfere national. Je vais vous 
exposer, en quelques traits. Tun des c6t6s les plus re- 
marquables de Tapport de la Norvege k la collaboration 
internationale : les travaux de ses autorit^s politiques pour 
Tarbitrage international et pour la neutrality du pays. 

Le mouvement pacifiste a de profondes racines dans 
rhistoire de la Norvege. II se rattache intimement k notre 
d6veloppement d^mocratique ; Tid^e de la paix est devenue 
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tine force consciente dans le sentiment populaire au moment 
meme oi le puissant mouvement democratique 6tablissait 
pour toujours en Norvege la souverainet^ absolue du peuple. 
Le pacifisme alia meme, selon moi, au deli de ses limites 
naturelles : il considerait en eflfet le moment d6ji venu de 
desarmer completement ; et il est interessant d*observer que 
plusieurs ardents " nationaux '* avaient accepts cette pens6e 
si peu nationaliste. Nos autorit^s politiques se laisserent 
bien influencer, mais gufere entrainer par cet elan exag6r6 : 
elles ne voulurent point enlever au pays ses moyens de 
defense. Elles ont toujours soutenu que la creation du 
droit international etait une condition n^cessaire au d6s- 
armement ; mais elles ont egalement fait tout leur possible 
pour arriver k f aire de cette condition une realite vivante. 

Depuis que la Norvege, en 1814, reprit en mains la 
direction de ses propres affaires, elle n'a eu que rarement 
des conflits avec d'autres 6tats, et pour sa part il n*a jamais 
et6 question de trancher ces conflits autrement que paci- 
fiquement et juridiquement. Dans nos efforts en vue de 
rialiser jusqu'au bout les droits qui nous etaient assures par 
traits dans Tunion avec la Sufede, nous nous en sommes 
tenus a la voie des negociations tant qu'il semblait nous 
rester quelque espoir d'atteindre ainsi notre but. Lorsque, a 
certaines occasions, notre roi et son ministre su^dois des 
affaires etrangeres se montrferent enclins k m^ler la Norvfege 
et la Sufede dans des complications guerriferes entre pays 
strangers, les autorit^s norvegiennes mirent toujours leur 
influence dans la balance en f aveur de la politique de la paix, 
et c*est cette politique qui Temporta toujours. Dans la 
premifere partie du dernier siecle il y eut, entre la Norvfege 
et la Eussie, de nombreux litiges au sujet de questions de 
frontieres dans le Finmark : il s'agissait notamment du 
droit de pacage qu'auraient, pour leurs troupeaux de rennes, 
les lapons nomades, et du droit de p6che sur la c6te. 
Enfin, en 1852, le Gouvernement norv6gien proposa de 
soumettre toute la question au jugement d'un tribunal 
d' arbitrage ; mais la Eussie qui a 6t6 depuis, d*une manifere 
si remarquable, le porte-parole de I'id^e de Tarbitrage, 
trouva alors qu*elle ne pouvait accepter la proposition de la 
Norvfege, et il s'ensuivit que chacun des deux pays dut 
renoncer k tous ses droits mutuels et prendre, chacun de son 
c6t6 de la frontifere, les arrangements qui lui convenaient. 
Le diff6rend se trouva ainsi clos de lui-m6me, et toutes les 
possibilites de conflit disparurent avec la suppression de 
I'ancienne communaute d'int6r6ts. Ainsi se trouva confirmee 
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la verite du vieux dicton norv6gien et anglais: **Aimeton 
voisin, mais ne laisse pas tomber ta haie '* (Love thy neigh- 
bour, but pull not down thy hedge). 

De Tarbitrage accidentel, s^parement pour chaque 
conflit, k un arbitrage institu^ comme principe pour 
tons dififerends futurs, le chemin est th6oriquement court, 
mais pratiquement ardu. La l^orvege aussi bien que 
la Suede eurent de bonne heure Toccasion de montrer 
qu'elles ne voyaient en principe aucun inconvenient 
a ce qu'on pass4t k une organisation permanente de la 
justice arbitrale : elles conclurent en 1888 avec le Siam un 
traite ou il est dit que **s'il s'^leve entre les hautes parties 
contjractantes des questions ou des diff^rends qui ne peuvent 
fetre tranches k Taide de negociations diplomatiques amicales 
ou par correspondance, il est convenu par les pr^sentes que 
le jugement des questions ou differends dont il s'agit sera 
confie k Tarbitrage d'une puissance neutre amie choisie d'un 
commun accord, et que le r^sultat de cet arbitrage devra etre 
accepte par les hautes parties contractantes comme juge- 
ment d6nnitif." Je n'attacherai toutefois aucune import- 
ance a cette clause qui est plut6t dte au Siam qu'a la 
Norvfege et a la Suede. Une convention con9ue en des 
termes aussi generaux, sans les stipulations de detail 
necessaires, ne pouvait avoir une grande valeur ni en theorie 
ni en pratique. Le fait que, dfes 1880, ce fut de plus en plus la 
coutume d'introduire dans les trait^s de commerce la clause 
que tout differend au sujet de ces traites sera r^gle par un 
tribunal d*arbitrage 61u d'^vance, tire davantage k conse- 
quence; et la Norvege et la Suede donnerent, elles aussi, 
leur adhesion a cette coutume naissante lorsqu*elles con- 
clurent leurs traites avec le Mexique, en 1886, et avec 
TEspagne, en 1887. 

Vers 1890 le mouvement pratique en faveur de la paix 
prit, en Europe et en Amerique, un nouvel essor et devint 
plus puissant. La question des traites d*arbitrage perma- 
nents fut soumise , aux autorites politiques, en Grande 
Bretagne et aux Etats-Unis par M. Eandal Cremer, en 
France par M. Frederic Passy, au Danemark par M. Fredrik 
Bajer, et la premifere Conference interparlementaire en 
faveur de la paix fut tenue k Paris en 1889. La Norvege 
ne tarda pas a prendre part, elle aussi, k ce mouvement, et 
elle fut en reality le premier pays ou le parlement tout entier 
donna a Tid^e de Tarbitrage comme principe sa complete 
adhesion. 

II m'est un vrai plaisir de pouvoir relever ce fait que, 
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c'^tait Tin su^dois, qui donna la premiere impulsion k cette 
adhesion. M. K.-P. Arnoldson avait d6ja en 1883 fait 
admettre comme sujet de deliberation parmi les membres 
du Storting un autre c6te de la question de la paix, 
la question de la neutralite, et le parti alors au pouvoir 
au Storting avait vote une declaration en faveur de 
la neutralisation de la Norvege; mais il n'en r^sulta, cette 
fois la, aucun acte officiel dans ce sens. Pendant I'hiver de 
1889-90, M. Arnoldson vint en Norvege et tint dans 
differentes villes une serie de conferences sur la question de 
Tarbitrage, et c'est sous Tinfluence de cette campagne que le 
depute M. Paul Koht resolut de soulever la question de 
I'arbitrage au Storting. Son initiative donna immediate- 
ment un resultat. La gauche toute entiere et la plus grande 
partie de la droite se declar^rent d*accord au sujet de cette 
id6e, et le 5 Mars 1890 le Storting adopta, a une majority 
des quatre cinquiemes, une adresse ou le Eoi etait instam- 
ment prie de tocher de conclure avec Jes puissances 
etrangeres des conventions obligatoires establissant qu'on 
aurait recours k Tarbitrage en cas de conflits pouvant 
survenir entre ces puissances et la Norvege. 

II presente peu d'interet de suivre dans le detail le triste 
sort de cette premiere adresse relative a I'arbitrage. II 
semblerait que, dans un pays democratique, une requete, 
presentee par une si forte majorite du parlement et s'ap- 
puyant sur la volont^ presque unanime du peuple, d^t 
recevoir un bon accueil et etre realisee. En deux mots, ce 
fut Tunion avec la Suede qui se trouva ^tre un emp^chement 
a la realisation de ce desir de paix. La Norvege avait tolere 
que le Ministre suedois des affaires etrangferes ger^t egalement 
les affaires norv^giennes, et a cette epoque Tidee de I'arbi- 
trage international n'avait pas encore acquis aupres des 
autorit^s su^doises toute la sympathie n6cessaire. Le 
Gouvernement norvegien avait desir6 de traiter la question 
en commun pour la Norvege et la Suede ; la consequence en 
fut que le Gouvernement su6dois arrfeta immediatement 
I'affaire des son debut ; on ne s'adressa m^me pas a une seule 
puissance etrangere dans le but de conclure un traite d'arbi- 
trage. On dut ainsi, d'une maniere inattendue, reconnaltre 
combien Tind^pendance nationale entiere est une condition 
necessaire a la realisation de I'id^e de la paix internationale, 
et cette constatation donna une nouvelle puissance aux 
efforts de la Norvfege pour obtenir son independance dans les 
affaires exterieures. 

La Norvege ne renon9a cependant pas a Toeuvre de la 
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paix. Dfes 1890 le Storting vota chaque annee les sommes 
n^cessaires k I'envoi de del6gu6s norv^giens aux conferences 
interparlementaires de la paix ; en 1895 il accorda una 
subvention au bureau de TUnion interparlementaire k 
Berne, et il vota, a partir de 1897, une allocation annuelle au 
Bureau International de la paix k Berne. Tout cela 6tait 
Texpression de Tint^r^t pour la paix qui animait le peuple 
norv^gien ; et il y eut cela de gagne que la Norv^ge, dans 
des trait^s de commerce avec des puissances 6trangferes 
conclus s6par6ment par la Norvege, sans communaute avec 
la Sufede, reussit a faire insurer des clauses d'arbitrage : ainsi 
dans les trait^s avec TEspagne en 1892, avec la Suisse en 
1894, avec le Portugal et avec la Belgique en 1895. De cette 
manifere il fut etabli comme un fait authentique — contraire- 
ment k la pretention de la Suede — que la Norvfege pouvait 
parfaitement, de son propre chef, passer des conventions 
d'arbitrage avec d'autres etats, et ainsi se trouvferent de 
nouveau intimement lies le travail en faveur de la paix et le 
travail pour rind6pendance. Ce fut, encore une fois, un 
su6dois g^nereux, qui donna k ces efforts perseverants une 
marque ^clatante d'approbation publique. M. Alfred Nobel 
— que sa m^moire soit honor^e a Jamais — chargea le Storting 
norv6gien de d6cerner aux meilleurs champions de la paix 
le don honorifique qu'il d^sirait leur faire chaque annee. 
Et cette belle marque d'estime, par laquelle la Norvfege se 
trouvait designee, aux yeux du monde entier, comme le pays 
de la paix par excellence, incita de nouveau au travail ses 
autorit^s politiques. Le 16 Juin 1897 le Storting vota, 
cette fois-ci a Tunanimite, une nouvelle adresse au Koi, oil 
6tait exprime le vceu de conclure des trait^s d'arbitrage 
permanents. 

Cette nouvelle adresse arriva k un moment propice. Ce 
fut en effet Tann^e suivante que la Eussie prit Tmitiative 
d'une conference de dei^gues des gouvernements devant 
s'occuper de la question de la paix, et cette initiative cr6a 
dans les differents milieux un etat d'esprit favorable k Tid^e 
de Tarbitrage. Les autorites suedoises comprirent alors, 
elles aussi, que Tid^e d'une organisation Judiciaire inter- 
nationale etait plus qu'un rfeve illusoire — qu'elle renfermait 
une possibihte pratique de haute valeur. L'invitation de la 
Russie fut immediatement acceptee et pour la Norvfege et 
pour la Suede, et la Convention pour le rfeglement pacifique 
des conflits internationaux, adoptee k la Haye en 1899, fut 
sign^e et ratifiee par les deux royaumes. II est vrai que 
Tadhesion ne s'effectua pas dans les formes voulues pour 
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6tre fcrouves correctes et cadrant avec la souverainet6 de la 
Norvege ; mais, pour sa part, la Norvege attachait un trop 
grand prix k rimportante r^alite pour vouloir y renoncer 
pour motif de forme. En prenant pour base cette con- 
vention gen6rale qui avait cr66 une autorit^ juridique 
permanente pour les conflits internationaux, les travaux 
furent continues dans le but de rendre obligatoire le recours 
k Tarbitrage, et l*on obtint, en 1903, que le roi fit entamer 
par son ministre des affaires 6trangferes des negociations avec 
certaines puissances au sujet de trait^s d'arbitrage obliga- 
toire. De tels trait6s furent pen aprfes passes, pour la 
Norv6ge et la Suede, avec la France, la Grande Bretagne, la 
Belgique, la Eussie et la Suisse en 1904, avec TEspagne et 
le Portugal en 1905. Ces trait^s sont, il est vrai conclus en 
commun pour la Norvfege et la Sufede ; mais il n*y a pas de 
doute qu'ils conservent, aprfes la dissolution de Tunion, leur 
validity pleine et entiere pour chacun des pays. Dans le 
cours des ann^es, de nouveaux trait^s d'arbitrage seront 
certainement conclus, et Ton doit notamment consid^rer 
comme certain que Tarbitrage sera convenue pour tons les 
conflits pouvant survenir entre la Norvfege ind^pendante et la 
Sufede ind^pendante. Une telle convention, lorsqu'on y 
joint la suppression de toute communaute superfine et par 
suite dangereuse entre les deux royaumes, sera la plus 
s^rieuse garantie en vue d*une paix durable sur la presqu'Ue 
scandinave. 

II existe encore une autre garantie de paix qui est 
devenue, ces derniferes ann^es, un des desiderata du peuple 
norvegien : je veux dire la neutrality permanente du pays. 
C*est a un danois, M. Fredrik Bajer, que revient notam- 
ment le m6rite d'avoir implante chez les peuples scandi- 
naves le principe de la neutrality perp^tuelle, et, avec 
un zele infatigable, il nous a tenu au courant du d6ve- 
loppement de la th^orie de la neutrality. Vous n'ignorez 
pas que les savants en mati^re de droit international ont 
discut6 avec beaucoup d'ardeur, pendant ces demiferes 
ann^es, la th^orie de la neutrality, les droite et les devoirs 
des etats neutres, ainsi que les diff^rentes formes de la 
neutrality permanente. II y a vingt ans les pacifistes des 
pays scandinaves s'imaginaient que la neutralisation de 
leur pays serait mise en pratique et garantie par les grandes 
puissances europ6ennes. Mais on comprit bientdt qu'une 
neutralisation de cette nature, bas^e sur la garantie des 
puissances ^trangferes, renfermait en r6alit6 un danger 
pour la vraie neutrality; en effet Tid^e de la neutrality 
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exclut toute dependance des 6tats non-neutres. On re- 
connut alors que la neutralisation devait ^tre un acta 
independant de la part du pays lui-m^me, et Ton pensa 
que Ton devait seulement demander aux autres puissances 
de la reconnaitre. 

On en etait arriv6 a cette manifere de voir, lorsque, pour 
ia premifere fois, un ifctat scandinave se pronon^a en faveur 
de la neutralisation. Lorsque la Noryfege et la Sufede 
eurent accepte Tinvitation a se faire repr^senter k la Con- 
ference de la paix a la Haye, le Gouvernement norvegien, 
dont le Chef 6tait M. Steen, exprima, dans un expos6 
de 1898, le d6sir formel que la question de la neutralit6 
des Eoyaumes unis itt soulev^e a la Conference. II 6tait 
dit dans cet expos6 : '' Selon Topinion du Gouvernement, 
la neutrality permanente reconnue doit fetre le but naturel, 
indique par Texperience historique, de la politique etrangere 
des deux royaumes. L 'experience faite par la Suisse et 
par la Belgique montre que la neutrality permanente 
declaree et reconnue se trouve sanctionnee au point de 
vue du droit international. Le fait pent ^tre caracterise 
de la fa9on suivante : La neutralite momentan^e obtenue, 
en temps de guerre, par un etat en vertu de sa propre 
declaration, et reconnue des autres puissances interessees, 
cette neutrality a 6te acquise pour toutes les ^ventualites 
par les etats possedant la neutrality permanente." 

Le Eoi, conseille par son ministre suedois des affaires . 
etrangeres, refusa de soumettre la question aux puissances 
a cette occasion; on doit, il est vrai, reconnaitre que la 
Conference de la Haye aurait difficilement consenti k la 
discuter. Mais on aurait cependant pu obtenir que la 
neutralisation des royaumes scandinaves ftit devenue une 
question actuelle de la politique europeenne. Le dommage 
n'etait toutefois pas bien grand. La neutrality ne doit 
pas, a un trop haut degre, ^tre un sujet de d6bats inter- 
nationaux, elle doit plutdt se presenter dans la politique 
internationale comme un fait etabli, dont Texistence ne 
demande pas d'etre formellement reconnue par les puis- 
sances etrangeres. Par consequent, la neutrality permanente 
non pas reconnue, mais simplement declaree, — c'est Ik le 
programme actuel pour ce qui est de la neutrality, et de 
cette fagon la neutralisation d^pendra entiferement de la 
volonte meme du pays en question. 

C'est cette forme qui fut donn^e au programme par 
le congr^s scandinave de la paix k Skienen 1901, programme 
adopte ensuite par le Storting. Par decision unanime du 
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24 Mai 1902, accept^e par le Gouvernement norvegien, 
le Storting engageait le Gouvernement ** dfes que le moment 
paraitrait favorable, a prendre comme sujet de n^gociations 
la question de la neutralite permanente de la Norvege et 
de la Suede, et A t&cher de la r6aliser sous des formes 
rassurantes pour la liberte et I'ind^pendanee des deux 
royaumes." Tant qu'.une union offensive et defensive 
unissait la Norvege et la Suede, le moment favorable ne 
pouvait se presenter avant que la Sufede ne se ralli&t a 
I'idee de la neutralisation. Si la Norvfege seule s'etait 
d^claree neutre, elle efit manqu6 k ses devoirs comme partie 
de Tunion. Or, juste en Mai 1902, le Eiksdag suedois 
rejetait une proposition du m^me contenu que la resolution 
norvegienne, et la question dut done 6tre remise. 

La dissolution de Tunion scandinave qui a eu lieu 
cette annee, va de nouveau rendre la question actuelle, 
et de nouveau, le mouvement national profitera k Tid^e 
de la paix. Lorsque la Norvege ind^pendante sera entree 
en rapports reguliers avec les 6tats etrangers, on a le droit 
de s'attendre k ce que Tun de ses premiers actes soit une 
declaration solennelle de vouloir toujours observer une 
neutrality inviolablement impartiale dans tous les conflits 
intemationaux. Nous n'ignorons pas qu*au point de 
d^veloppement oh se trouve encore le droit international, 
cet acte ne modifiera provisoirement en rien la situation 
juridique de la Norvfege ; mais nous comptons que notre 
situation politique, alors mieux affermie de tous les cdt^s 
par des traites d*arbitrage, trouvera une base de plus en 
plus solide dans la confiance des puissances etrangeres en 
notre declaration. Le desir de la Norvfege est de n'avoir 
aucune politique exterieure. Nous voulons nous efforcer 
de contribuer, par les travaux intellectuels et sociaux, au 
progres universel ; mais dans la haute politique, nous 
pref6rerions ne pas trouver le nom de la Norvfege. Nous 
desirous faire de notre pays un lieu de paix sur la terre, un 
lieu consacre au travail paisible pour, notre bonheur et le 
bonheur de Thumanite. 

The President expressed the thanks of the Conference 
to Mr. Koht. 

Sir Walter Phillimore : Ladies and Gentlemen, a 
Paper has been received by me from a member of the 
Association, Mr. LeEoyParker(Counsellor-at-Law, Buffalo, 
U.S.A.), called ** Compulsory Arbitration.*' I have looked 
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through the Paper, aud I think it might be usefully printed 
in our report for the use of the members, and I propose, 
accordingly, that it be not read, but included in the Eeport, 
subject to such condensation as the secretaries may think 
advisable. 

The proposition was unanimously adopted. 

The following is Mr. Le Eoy Pabkee's Paper: — 

The anomaly has been presented during the past two 
years of an almost universal desire among the nations to 
negotiate treaties for the arbitration of differences arising 
between them which cannot be adjusted by diplomacy, 
pursuant to the provisions of The Hague Treaty for the 
Peaceful Settlement of International Differences, and the 
existence of a gigantic war, waged between the Czar of 
Kussia, the father of The Hague Peace Conference, and 
Japan, the most gentle, peaceable, and inoffensive of the 
Powers, each of whom were participants in and signatories 
to the great Convention or Treaty for universal peace, which 
was the result of that Conference. 

It is a fact, nevertheless, that the disposition of the great 
Powers toward peace has been actively manifested ever 
since the ratification of The Hague Convention of 1899, and 
is rapidly increasing, as is demonstrated by the numerous 
arbitration treaties recently negotiated. Why, then, should 
this ghastly Kusso- Japanese war have existed? W'^Y 
should it have been begun ? Was not the moral obliga- 
tion to avoid war, resting on Eussia and Japan, by virtue 
of their assent to the terms of The Hague Convention, of 
the highest and most compelling force? Did they not 
agree, in case of serious disagreement or conflict, before 
an appeal to arms was had, to have recourse, as far as 
circumstances would allow, to the good ofl&ces or mediation 
of one or more friendly Powers ? Did not all the Signatory 
Powers agree that it was their individual duty, in case a 
serious dispute threatened to break out between others 
of them, to remind these latter that the Permanent Court 
of Arbitration was open to them, and did they not declare 
that the fact of reminding the parties in controversy of the 
provisions of the Convention and the advice given to them, 
in the highest interests of peace, to have recourse to the 
Permanent Court, should only be considered as an exercise 
of. good offices? 
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This is the anomaly, that, while all the Powers solemnly 
pledged themselves to peaceful methods by the greatest 
international compact ever entered into by nations, and have 
been still further binding themselves by special treaties for 
arbitration with each other, no effort was made to prevent 
the war in accordance with the principles and pledges of The 
Hague Convention. 

What satisfactory reason can be assigned for this inert- 
ness of the Powers ? Is not the reason this, that there has 
been, and still exists, a strong sentiment among nations 
that if two Powers determine upon war, the other Powers 
shall not intervene to prevent it, no matter how causeless, 
unjust, or indefensible the war may be, or how much the 
interests of the rest of the world may be injuriously 
affected by the warring discord of the two contending 
nations ? This sentiment of non-interference is recognised 
in The Hague Convention in that its provisions are simply 
suggestive. Resort to The Hague Tribunal as arbitrator by 
two Powers which have differences is optional only. If they 
prefer war to arbitration the other Powers cannot prevent 
it. Nothing in The Hague Convention presumes to suggest 
anjrthing further than the offer of advice. 

Article VI. says : '* Good offices and mediation, whether 
at the request of the parties at variance or upon the initia- 
tive of Powers who are strangers to the dispute, have 
exclusively the character of advice, and never have binding 
force.'* Preparations for war, the raising of armies and 
navies, the continuance of a war in progress, shall not be 
interrupted by the acceptance of mediation unless the con- 
tending parties are so disposed. Article VII. provides that, 
" The acceptance of mediation cannot, unless there be an 
agreement to the contrary, have the effect of interrupting, 
delaying, or hindering mobilisation, or other measures of 
preparation for war. If mediation occurs after the com- 
mencement of hostilities, it causes no interruption to the 
military operations in progress, unless there be an agree- 
ment to the contrary.*' 

Thus carefully did The Hague Convention safeguard the 
right of nations to prepare for and engage in war, subject 
only to interruption in case the contending nations consent 
to suspend war preparations and war activities pending the 
mediation of existing differences. They are accorded a free 
hand. Possibly no provision for enforced arbitration would 
have received the sanction of a majority of the Signatory 
Powers. But suppose that The Hague Convention had con- 
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tained the provision that, when any Power gave evidence 
of an intention to resort to war against another, on account 
of differences, without appealing to this High Court of 
Nations for its judgment, it should be the duty of the other 
Powers to notify it to cease its warlike preparations and 
submit its wrongs to the impartial tribunal already pro- 
vided, would not Eussia and Japan have paused? And 
would not the other Powers have demanded that they take 
their case into The Hague Tribunal, that there their dispute 
might be peacefully adjusted? 

Andrew Carnegie, whose interest in, and contributions 
to, the success of The Hague Court of Arbitration has been 
most generous, in a letter written September, 1904, to the 
Peace Congress about to assemble in Boston, advocated a 
coalition of the great world Powers to prevent appeals to war 
by civilised nations. He said : '* Suppose, for instance, that 
Britain, France, Germany, and America, with such other 
nations as would certainly join them, were to take that 
position, prepared, if defied, to enforce peaceful settlement, 
the first offender (if there ever were one) being rigorously 
dealt with, war would, at one fell swoop, be banished from 
the earth. For such a result the people of these four 
countries would be willing to risk much. The risk, how- 
ever, would be trifling. A strong combination would efface 
it altogether. I think this one simple plan most likely 
to commend itself to the intelligent masses. ... If a body 
of prominent men of each nation agreed to unite in urging 
the co-operation of their respective countries in the move- 
ment, I think the idea would soon spread. Having secured 
a permanent court for the Settlement of international dis- 
putes, the time seems ripe for the same agencies to consider 
the one step further needed to complete the work.** 

Mr. Carnegie is not alone in advocating the idea of com- 
pelling peace. Hugo Grotius, in his great and influential 
• work on ** The Law of War and Peace," said : ** It is almost 
necessary that Congresees of Christian Powers should be 
held, in which controversies which arise among some of 
them may be decided by others who are not interested, and 
in which measures may be taken to compel the parties to 
accept peace on equitable terms.** 

Civilisation has gone too far to allow the customs of 
barbarians to dominate the world*s progress. Domestic 
civilisation, crystallised into law, has taken away the right 
of neighbouring families to settle their differences by 
violence. Courts of law are open to each, to which their 
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disputes must be presented for calm consideration, amicable 
discussion, and judicial determination, and the great masses 
of the people gladly acquiesce in such methods and obey 
the determination of the Courts. There is no reason why 
similar methods may not be adopted by all nations. 

Compulsory arbitration may seem impracticable, but when 
all possible international questions are reduced to their 
simplest factors, there are none, not even territorial claims 
or the honour of the nation, which may not be submitted, 
tried, and determined by The Hague Tribunal, with far 
more favourable results, not only to the contending Powers, 
but to the great family of nations besides, than if the 
arbitrament of war was invoked. 

War disturbs the equilibrium of the whole world. No 
war can be waged between two nations without dis- 
arranging the commerce of the world. Its effect is seen 
in the enhanced insurance rates and increased freight 
charges on foreign shipment of goods. Troublesome 
questions of contraband goods arise. Embarrassing situa- 
tions as to neutrality are frequently forced upon innocent 
third parties, and altogether the Powers at peace do not 
escape wholly unscathed from a war between other Powers. 
Why, then, should the world submit to be thus disturbed 
any more than communities permit the public peace to be 
disturbed by family fights ? 

The time when nations could claim immunity from 
suggestion or criticism from other Powers by reason of their 
independent sovereignty has passed. The vastly increased 
community of interests in thousands of matters, commercial, 
racial, and moral, among nations in this twentieth century, 
makes each nation's well-doing or evil-doing the particular 
concern of every other nation. 

Let us hope that the United States will be upheld by the 
other Powers in its efforts to further the cause of peace 
and international arbitration, by the establishment of the 
principle of intervention for the suppression of wars. 

The action of the Interparliamentary Union at St. Louis, 
at its recent meeting, calling for intervention in the Eusso- 
Japanese war, is most suggestive and salutary. It passed 
resolutions requesting President Eoosevelt to invite the 
Powers Signatory to The Hague Convention to meet in 
another Conference, to consider questions of peace and 
arbitration. In pursuance of such request. President 
Eoosevelt has invited the Powers to meet again at The 
Hague in conference upon questions relating to Inter- 

4 
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national Arbitration and Peace, and most of them have 
accepted the invitation. It is to be hoped that the Con- 
ference will make the subject of Intervention particularly 
prominent, and that the nations represented will establish 
the rule that the Powers may rightfully and properly inter- 
vene to prevent or bring an end to wars between nations, 
and that from this Conference International Law and 
Arbitration may receive a new dedication to universal peace. 

Objection will, of course, be made, as before suggested, 
that intervention to prevent war or to compel its cessation 
when once begun, and obliging the parties to resort to The 
Hague Tribunal for a judicial determination of the disputed 
questions involved, would be such a violation of the sove- 
reignty and independence of each nation, that it would not 
be tolerated at all nor even assented to in advance. But 
are not the examples of compulsory submission of pergonal 
disputes to the civil courts and the beneficial results thereof, 
sufficiently conclusive, that, on a larger scale, involving 
vastly- greater interests of life and property, where nations 
are litigants, the same beneficial results would follow, and 
the equities of each contestant perfectly adjusted? 

If by any chance a Power persisted in making war 
iiigainst the edict of the nations, then let the police power of 
the combined nations step between the combatants and 
enforce a cessation of hostilities. The moral effect of a 
display of force intended to compel obedience to the nations' 
behest would be all-sufficient. Or if still recalcitrant, and 
insisting on war rather than arbitration, and wickedly 
determined to defy the Powers, a quick, sharp, decisive 
punishment, once administered, would undoubtedly put an 
end to warfare for all time. If it should be argued that 
such a mode of prevention would be nothing more than 
war — the war of many against one, it must be justified as 
domestic law justifies the policeman in forcibly preventing 
•one man from assaulting another. 

It does not follow that, if one nation is suddenly attacked 
by another by force and arms, it shall not resist to the full 
extent necessary to repel the attack and preserve its national 
life, just as every citizen is justified under the law in repelling 
a deadly assault with force. And for this purpose warships 
and armies will still be necessary, not as means for carrying 
on desperate wars in far-ofif countries, but simply to warn a 
bellicose power that an attack would be met with force 
sufficient to repel it, and to be used in case such warning 
was not heeded. 
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The question of disarmament was presented to The 
Hague Conference in the rescript of the Emperor of Bussia, 
in a guarded form, as follows : — 

" The maintenance of general peace and a possible 
reduction of excessive armaments which weigh upon all 
TiationSy present themselves in the existing conditions of the 
world, as the ideals toward which the endeavours of all 
Governments should be directed." 

At the Conference objection was made to taking any 
steps respecting disarmament, and the Conference contented 
itself with declaring its opinion that " The restriction of 
military charges, which are at present a heavy burden on 
the world, is extremely desirable for the increase of the 
material and moral welfare of the world. The Conference 
expresses the wish that the Governments, taking into con- 
sideration the proposals made at the Conference, may 
examine the possibility of an agreement as to the limitation 
of armed forces by land and sea, and of our budgets/* 

One of the criticisms made against international arbitra- 
tion is, that no means are provided for compelling a nation 
to carry out the decree of the Court, if it should refuse to 
obey the award that is made against it. It is true that 
Article XVIII. of The Hague Convention provides that " The 
agreement of arbitration implies the obligation to submit in 
good faith to the decision of the arbitral tribunal,'* but 
experience has shown that not every nation has lived up to 
its pledges contained in solemn treaties. 

Two principal provisions, then, are necessary to make The 
Hague Convention fully effective for peace, and for binding 
the nations of the world to submit their controversies to 
arbitration. 

1. A provision that none of the Signatory Powers shall 
go to war with another nation : this provision to be enforced 
by the combined force of the Powers if diplomatic efforts 
fail, and that the casus belli be submitted to an arbitral 
tribunal. 

2. Provisions for the enforcement of arbitral awards, if 
either nation refuses to comply within a reasonable time and 
in a reasonable manner, by the use of such means as may 
be agreed upon by the Signatory Powers. Such provisions 
should be incorporated in The Hague Convention, by their 
adoption at the Conference of the Powers, which it is hoped 
will soon be held pursuant to the invitation of the President 
of the United States. How these provisions for compulsory 
arbitration and obedience to arbitral awards shall be enforced 
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by the High Court of Nations may not easily be determined, 
but if it is the will of the Powers to make such provisions, a 
inethod of enforcement can easily be found. A peaceful 
method would be a declaration of non-intercourse — a with- 
drawal of all international recognition and the closing of all 
ports to the commerce of the non-complying Power. This 
would bring the most refractory nation to terms, and in this 
pacific way obedience be compelled. 

The idea of compulsory peace by arbitration has made 
tremendous advance since The Hague Conference adjourned. 
Those who then believed that it had gone as far as the world 
would approve, in simply advising arbitration, are now ready 
to advocate still farther advance. This is evidenced by the 
conclusion of many treaties by the Powers, binding them- 
selves to arbitration, in conformity to the provisions of 
Article XIX. of The Hague Convention, which provides that 
the Signatory Powers reserve to themselves the right to 
conclude new agreements, general or special, with a view of 
extending the obligation to submit controversies to arbitra- 
tion, to all cases which they consider suitable for such 
submission. 

These treaties provide that differences of a legal or 
judicial order, or relating to the interpretation of treaties 
existing between the two parties, and which it may not have 
been possible to settle by diplomacy, shall be referred to the 
Permanent Court of Arbitration, established at The Hague, 
providing they do not affect the vital interests, the indepen- 
dence or honour of the two contracting parties, and do not 
concern the interests of third parties. In one instance, that 
of Denmark and the Netherlands, the treaty binds the two 
nations to submit all differences arising between them to The 
Hague Court. 

At this moment of writing the eyes of the whole world 
are fixed on Portsmouth, where the envoys of Eussia and 
Japan are met to arrange terms of peace. Several points 
have been agreed upon. Two or three points seem im- 
possible of adjustment by the envoys and the hopes of the 
lovers of world peace seem unrealisable. But President 
Koosevelt has asked the two Powers to submit these questions 
to arbitration. If they consent and abide by the decision of 
the arbitrators, then may the principle of arbitration be 
deemed to have received its highest endorsement, and prove 
to be most effective in the adjustment of apparently irrecon- 
cilable differences between nations. 

Buffalo, N.Y., August 21, 1905. Le Koy Parkeb. 
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The Conference adjourned at 2.45 p.m. Subsequently the 
members of the Conference attended a reception given by 
the Exchange and Chamber of Commerce Committee at St. 
Hans Haugen. 



SECOND DAY'S PBOCEEDINGS. 

Tuesday, 5th of September, 1905. 

The Conference reassembled at 10 a.m., the President 
taking the chair. 

Mr. Alexander read the minutes of the previous day's 
proceedings, which were approved and signed by the 
President. 

The President proposed that a telegram of congratula- 
tion be sent to President Eoosevelt on behalf of the Con- 
ference, congratulating him on the success of his efforts 
to bring about peace between Eussia and Japan. 

Sir Walter Phillimore : I think this is a proposition 
which the members of the Conference will all value. The 
President has proposed from the chair that a telegram of 
congratulation should be sent to President Eoosevelt of 
the United States for his good and wise ofl&ces, whereby he 
has brought to a conclusion this terrible war between Eussia 
and Japan. It is fitting at this Conference assembled for 
the promotion of international peace, and assembled for the 
first time in the Nobel Hall, that this great and wise act of 
a friendly Power should be appreciated in the way in which 
we propose. On behalf, therefore, of Great Britain, and the 
members from Great Britain who are at this Conference, 
I have the greatest pleasure in seconding the proposal which 
your President has made. (Applaiise.) 

M. Georges Marais (Paris) and Dr. Ed. Knittel, 
Junior (Hamburg), also spoke in support of the motion, 
which was adopted unanimously by the Conference. 
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CONTRABAND OF WAR. 

Mr. Douglas Owen (Barrister-at-Law, Secretary of 
the Alliance, Marine, and General Assurance Company, 
London) then read the following Paper: "Neutral Trade 
in Contraband of War: Ancient Rights and Modern 
Wrongs." 

In inviting me to read at this important gathering of legal 
experts a paper on the complex subject of contraband of 
war, the International Law Association has done me an 
honour of which I am very sensible. Of the responsibility 
which my acceptance of the invitation imposes upon me 
I am also fully conscious. I trust you will not think that 
in accepting the honour I am seeking to evade the responsi- 
bility, if I say at once that I am going neither to call in 
question the right of belligerents to seize and condemn, nor 
the right of neutrals to trade in, contraband of war. Those 
diflBcult subjects, Pre-emption and Continuous Voyages, are 
equally outside the scope of my paper. The atmosphere 
of international controversy is, indeed, already so thick with 
the dust raised by many and valuable treatises on these 
various aspects of the subject that I feel that, for myself, 
I can attempt no useful addition to their discussion. Instead, 
I propose to invite your attention to a phase of the subject 
which, in my opinion, is of the highest importance, but 
which, owing to the greater prominence of the other aspects, 
has hitherto certainly not received the attention which it 
deserves. I am hopeful, indeed, that by considering the 
subject from the point of view which I am about to place 
before you, a way may be found for removing or modifying 
in some essential points the present conflict between belli- 
gerent and neutral rights. 

Two Special Grievances. 

Recent experiences have made it plain that, be the 
rights of belligerents what they may, neutrals regard it as 
intolerable that neutral mail and passenger steamers should 
be seized or interfered with on the mere suspicion of carry- 
ing contraband of war. Further, it is a bitter ground of 
complaint on the part of neutrals that their ships carrying 
coal or foodstuffs to a neutral destination are liable to 
seizure on the erroneous suspicion of carrying supplies to 
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the adversary. It will be fresh in the memorjr of all how 
great was the outcry in Germany at the Bntish seizure 
of German mail steamers in the Boer War,, and more 
recently in England, early in the present lamentable 
hostilities, at the Eussian interference with British mail 
steamers. 

Neutrals Themselves to Blame. 

The main object of this paper is to insist on the fact 
that the neutral suflferings to which I am referring are 
brought upon neutrals mainly by their own fault — by their 
failure to take any concerted action to prevent the shipment 
or carriage of contraband of war on mail and passenger 
steamers, and also by their failure to provide any means by 
which the genuine neutrality of cargoes of coal or foodstuffs 
can be recognised or identified by belligerent cruisers. The 
case of the mail and passenger steamers is, of course, the 
more important. What I want to demonstrate is the fact 
that the neutral States at present allow a mere handful of 
traflfickers in unlawful merchandise to jeopardise and pre- 
judice the whole vast body of innocent traders. You may 
object that I have no right to describe as unlawful a trade 
which the law permits. The trade is, however, unlawful, 
at all events in these two senses — that the objectionable 
goods may be lawfully seized by the adverse belligerent; 
and that — I take the case of my own country — the Eoyal 
Proclamation of Neutrality forbids the carriage of contra- 
band of war under pain of ** his Majesty's high displeasure.'* 
The Boyal Proclamation describes the carriage of any 
articles deemed contraband of war as contrary to the duty 
of the subjects of a neutral Power. You may further object 
that the national subjects whose legitimate trade it is to 
manufacture and export warlike stores ought to be at liberty 
to continue to carry on their trade, at their own risk, even 
if another State goes to war with the nation which they 
are in the habit of supplying. I agree. I agree that such 
traders should be allowed to carry on their ordinary business 
— at their own risk. My point is that it is illogical, immoral, 
and unfair that the general body of traders should, whether 
they like it or not, be forced to share this risk. If, in order 
to earn their living and to support the workpeople in their 
employ, the contraband traders find it necessary both to run 
the risk of capture, and to set at naught the Proclamation 
of their Sovereign, then, I say, let them do this solely at 
their own risk, and not involve in it the innocent and the 
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law-abiding. If you demand in what way the innocent and 
the law-abiding are prejudiced and involved, I can but invite 
your attention to facts familiar to all the world. 

The Belligerent Justification. 

Why did the British warships seize, in the Boer War, the 
German steamers Bundesrath, Herzog, and General, mail 
boats carrying miscellaneous cargoes? Why did the 
Russians seize the P. and O. steamers Malacca and Formosa, 
and the German steamer Scandia ? Everybody knows the 
reason for these seizures. It was believed that amongst the 
cargo there was hidden contraband of war. And everybody 
knows, also, that if reasonably holding such a belief the 
captors had, in their own protection, the right to seize. 
But as in each case the vessels were ultimately released 
without any discovery of contraband, we must assume the 
admission that there were, in fact, no such goods on board. 
We may further accept it that in each instance the ship's 
manifest contained particulars of innocent cargo only, and 
that the captain indignantly denied that any goods of a 
different nature were in the ship. But the evidence of the 
manifest was not regarded as conclusive, and the captain 
was not necessarily to be believed. Moreover, he might 
have been deceived ; and fuses, bayonets, or cartridges 
might have been fraudulently shipped and described as 
agricultural implements and nails and hinges. And it is 
only because of this possibility of dishonest connivance on 
the part of the captain and owners, and more especially of 
fraudulent shipment in spite of them, that costly mail 
steamers, with scores or hundred of sacks of mails, numerous 
passengers, and cargoes worth any figure between £100,000 
and £1,000,000 ; only, I say, on account of the possibility 
of dishonesty or deceit that the ship and her freight may be 
delayed for days or even weeks when every half-hour of 
detention is a serious loss for all concerned. 



How THE EULES OF CONTRABAND ORIGINATED, 

Let us see how such a remarkable state of affairs can 
have come about. It is necessary to go back some centuries, 
to the days when the term *' contraband *' was first em- 
ployed. In those days the conditions of ocean carriage 
differed widely from those of the present time. To-day, 
naerchants who carry their own goods in their own ships are 
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very few ; the merchant pays a shipowner to carry his goods 
for him. The trade of the merchant and the business of 
shipowning, though mutually dependent one upon the other, 
are occupations now quite distinct. Formerly this was not 
the case. The general rule was that the merchant and the 
shipowner were one and the same. The supply of warlike 
stores to a belligerent was a lucrative business, and the 
merchants who carried on a general trade would convey 
contraband with their other goods. It was, of course, a 
risky business, but the prospective profits were great, and 
the successful voyages would be expected to pay for occa- 
sional losses sustained by capture. If the merchant-ship- 
owner's own cargo would not fill the ship, he would fill up 
with goods from other merchants in need of carriage. Such 
merchants could ship what they liked and share the same 
risks as the merchant-shipowner. Merchants in need of 
transport for their goods could not pick and choose ; they 
had to accept such ocean carriage as they could get, and be 
thankful. Their goods might be innocent, but if they were 
to be carried at all they would have to take their chance of 
being stowed in the hold with contraband. It is reasonable 
to conclude that, in the early days referred to, contraband 
goods, if shipped at all, had of necessity to go with general 
cargo. It was a custom created by the force of circum- 
stances. And when, later, ships were, one by one, built not 
for the carriage of the owner's goods, but to earn freight for 
carrying goods for all and sundry, the shipowner had to 
accept the custom as he found it. He might charge higher 
rates for carrying contraband goods, but if he could not fill 
his ship with innocent goods he could not afford to sail with 
empty space. The shippers of innocent goods were quite 
alive to the position, and it was useless for them to raise 
objections. The force of custom is overwhelming, and prob- 
ably it would never even occur to them to object. To-day, 
practically all the carrying is done by vessels built solely to 
earn freight. The competition amongst the carriers is very 
keen, and the ancient laws and the ancient customs as to 
shipment and carriage of contraband remain unchanged. 
The conditions themselves have entirely altered, but in the 
methods of trade and business it is easier to create new con- 
ditions than to make the smallest change in custom. In the 
physical world, the laws of nature, in their gradual operation, 
adapt structure or mode of life to conditions as they develop. 
In human ethics ancient usages are altered to accord with 
modem conditions only as the result of some moral convul- 
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sion or some evidence of unfitness so violent as to raise a 
clamour for reform. If you agree with my description — 
based, I admit, mainly on a sense of the. probabilities — if 
you agree with my description of the circumstances originally 
governing the shipment of contraband, you must needs also 
agree with me -that the conditions of ocean trade and carriage 
as they exist to-day have changed in toto coelo. In any case, 
you will recognise that there exist to-day conditions and 
factors of the highest importance which in the early days o£ 
contraband were impossible and not imaginable. 

Then and Now. 

Let us briefly compare the conditions and factors prevail- 
ing when contraband trade was in its infancy, and those at 
the present time in force. At the outset, colonies and 
foreign settlements were practically non-existent. The 
distant east, the distant south, and the distant west were 
outside the zone of trade. For the traders of the northern 
shores, even the Mediterranean was a distant voyage. 
When war occurred it was waged between European States 
in European waters. The ships belonged for the most part 
to those whose goods they carried. They were very small 
ships, and their cargoes belonged to only one or two or half 
a dozen merchants. The merchants or their confidential 
men travelled with the goods and traded in person. There 
was little occasion to write letters ; for mails and mail-bags 
there was no need at all. Passenger traffic did not exist. 
These were the conditions in which arose the usages and 
rules of contraband trade. What are the conditions to-day? 
New worlds have sprung up for trade. While the once pre- 
dominant European traffic is now carried on in comparatively 
small craft, huge floating warehouses, steam-driven, trade 
with lands in former days unknown, to ports and cities in 
former days unfounded. A single steamer of to-day could 
stow away a whole fleet of laden ships of ancient times. An 
endless stream of passengers passes from distant shore to 
shore. Fast vessels, costing a king's ransom of former days 
to build and to equip, are specially provided for passengers 
and mails and the more valuable cargoes: mighty vessels, 
which go back and forth, which swing from east to west, 
from west to east, with the regularity of a pendulum. 
Steamers carrying each the goods of owners counted by the 
hundred ; carrying sacks and sacks of letters innumerable- 
letters of business, letters of family love, letters of friendly 
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greeting from land to land. The conditions of ocean trade 
and traffic differ to-day as greatly from those of former times 
as the mighty steam-driven, electrically-lighted steamer of 
modern times differs from the puny wooden sailing craft 
of bygone days. But so strangely constituted is the human 
race, that, while we press eagerly forward in material change, 
to ancient usages and habits, however inconsistent with the 
altered facts, we still continue closely to adhere. And so it 
is that, without one thought of the absurdity, we allow the 
ancient usages and rules of contraband trade to interfere 
with modern necessities and rights: we allow usages and 
rules for which the need and the occasion have long ceased 
to exist to be a stumbling-block, an exasperation, and an 
offence to all the law-abiding world of shipowners, pas- 
sengers, and traders, to all who have postal messages to 
receive or send. 

The Consequences to Netjteal Trade. 

I have mentioned the seizures of the German mail ships 
in the Boer War, detained for days whilst their cargoes 
were discharged and ransacked in search of contraband 
which was not there. I have mentioned the Malacca, the 
Formosa, and the Scaiidia, seized and detained with- pas- 
sengers on board. These, however, are merely illustrations 
of loss attributable to actual seizure. The losses caused 
solely by the fear of similar capture it is impossible to assess. 
At the outset of the present war vessels exposed to the like 
risk were afraid to sail, or, having sailed, were detained by 
their owners at ports of call. Legitimate trade was handi- 
capped and interfered with. In former days, when the total 
of the world's trade was a mere flea-bite compared with what 
it is to-day, and manufacturers and their employes, land 
carriers and ocean carriers, were but few in number, such a 
condition of affairs was comparatively of small importance. 
To-day, the burden of marine insurance against the risk of 
capture falling on innocent and law-abiding shipowners and 
traders amounts to a vast sum. I live in the world of marine 
insurance, and I speak of that I know. 

The Eight to Ship Contraband of War by Mail and 
Passenger Steamers. 

And why all this incubus on trade? Simply — at any 
rate to a very large extent — because of the ancient and now 
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preposterous traditional usage which permits the shipment 
of contraband goods in mail and passenger steamers and in 
ocean liners. It matters nothing that the owners of these 
costly vessels, many of which are not insured, detest the 
risks to which contraband exposes them, and that they 
issue notices declining to receive such goods : it matters 
nothing that innocent shippers abhor the trade in con- 
traband and would not knowingly be involved in it. All 
this counts for nought. If the contraband trader by dis- 
guising or misdescribing his goods can manage to secure 
their shipment on any steamer, he is within his rights : 
for is not ancient and traditional usage on his side ? And 
indeed, if a shipowner, while loudly proclaiming his inten- 
tion to carry only innocent goods, should secretly connive at 
the shipment of noxious articles, he also will be within his 
legal rights. The innocent shippers who have taken him at 
his word have no redress for losses imposed on them if a 
captor should find contraband on board. The shipper of 
contraband is at liberty to deceive the shipowners and make 
them share his risk ; the conniving shipowner is at liberty 
to deceive innocent shippers as to the nature of the cargo to 
be carried ; innocent shippers are at the mercy of dishonest 
and deceitful traders and of conniving shipowners, though 
as a rule the owners of ocean liners, far from conniving 
at such frauds, are, like the innocent traders, themselves 
the unwilling victims. So at least it is believed. Why, 
then, should the British warships have been content with 
the indignant asseverations of the captains of the Bundesrath, 
the HerzoQj and the General, that no contraband was in their 
ships ? Why should the Kussian cruiser have accepted such 
assurances from the captains of the Malacca, Formosa, and 
the Scandia 1 Captains are not told everything by their 
owners, and still more may owners be themselves the 
victims of deceit. At the time when the Malacca and 
Formosa were seized in the Eed Sea, the Kussians admitted 
that they were on the watch for a particular steamer belong- 
ing to a trading line well and honourably known in the 
Japanese and China trade. Now the steamers of this line, 
Liverpool-owned, are generally understood to be entirely 
uninsured, so that the owners had the strongest reasons 
for not carrying contraband, and, as a fact, they issued 
printed notices declining any such trade. It can hardly be 
doubted that the vessel watched for by the Eussians, then, 
had no contraband on board. But no amount of good faith 
or good intentions on the part of her owners would prevent 



( 61 ) 

her capture. For there is, in the present state of inter- 
national law, no means by which shipowners can send a 
ship to sea, be she subsidised mail steamer, passenger 
steamer, or regular trader, safe from the risk of seizure on 
suspicion of carrying contraband of war. I have mentioned 
the reason; that ancient tradition permits dishonest or 
deceitful traders to impose contraband goods on the owners 
against their knowledge and against their will, and that if a 
shipowner, for his own part, chooses to connive at the ship- 
ment of contraband, the shippers of innocent cargo by the 
same vessel have no redress. So long as conditions so anti- 
quated and absurd remain in force, so long will mail and 
passenger steamers be rightly liable to capture. The mere 
fact of a steamer being one of the world's mail-carriers 
should suffice to secure her from any interference. Mail 
steamers should be regarded as public or Government 
vessels; the obligation resting, however, on Governments 
to absolutely prohibit and prevent any use of them as 
carriers of contraband of war. If mail and passenger 
steamers are ever to be deemed, as the claims of civilisa- 
tion and humanity demand, immune from capture, the 
conditions which at present justify their capture must be 
annulled. It has been my object, in the foregoing remarks, 
to emphasise this fact. I will now proceed to indicate in 
what manner the immunity so loudly called for can be 
brought about. I will sketch the measures which could 
be adopted in Great Britain, and leave it to. others to 
consider how far such measures might or might not be 
practicable in other States. 

Mail and Passenger Steamers: The Kemedy. 

(1) In the first place the Eoyal Proclamation should, 
in the case of mail and passenger steamers, be regarded 
as something more than a pious wish. It should be 
given the force of a legal prohibition, with punitive 
enactments. 

(2) Owners knowingly carrying contraband goods, and 
traders shipping contraband goods, by such vessels, should 
be rigorously dealt with ; the fraudulent misdescription of 
contraband goods being treated as a grave offence. 

(3) Shipowners put to loss or expense through the illegal 
shipment of contraband, or cargo-owners similarly damni- 
fied by the illegal carriage of contraband, to have the right 
to claim compensation from the wrong-doers. 
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(4) Contraband goods illegally shipped or intended to be 
shipped to be subject to confiscation. 

(5) The penalties for breach of the (suggested) law to be 
enforceable notwithstanding the successful delivery of the 
contraband goods. 

(6) Persons giving information of breach or intended 
breach of the law to be rewarded by a proportion of the 
value of the confiscated goods, or otherwise. 

(7) Insurances in contravention of the law to be null and 
void, with penalties upon the underwriters knowingly effect- 
ing such insurances. 

(8) Shipowners under Government subsidy for the car- 
riage of mails or license for the conveyance of passengers to 
give pecuniary guarantees for observance of the (suggested) 
special laws against carriage of contraband. 

I submit that there would be nothing unreasonable or 
impracticable in such laws, and that few, if any, British 
subjects would dare to attempt their breach or evasion. 
Contraband traders would, instead, make use of ships to 
which the laws did not apply. The shipment and carriage 
of contraband by mail and passenger steamers from Great 
Britain would cease, and with such cessation would disap- 
pear any reason for their capture. It may be objected that 
the British law would not prevent the shipment of disguised 
contraband by British liners loading cargo at Continental 
ports. I admit it; but if the regulations which I have 
sketched were adopted by all the States: if they were, 
in fact'or effect, made international, the mail and passenger 
steamers of every nation would be closed to the trade in 
contraband. The offence would be equally preventable and 
punishable, whether committed by a foreign merchant 
against a British ship, or conversely by a British mer- 
chant against a foreign ship. It is my firm belief that 
the effect of an international law on the lines indicated 
would operate with such success that before long there 
would be a universal demand for similar restrictions, in 
protection of neutral traders generally, in the case of 
recognised liners sailing with the regularity of mail and 
passenger steamers, but by reason of their slower speed 
not in the category of such special vessels. 

In thus proposing laws and regulations prohibiting the 
shipment and carriage of contraband of war by mail or 
passenger steamers, I refer, of course, to goods which are 
admittedly of this class. I recognise that the goods 
which are only conditionally contraband — goods which 
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are or are not contraband according to their destination 
— present some difficulty. Also, I recognise that some 
goods may be shipped and carried in good faith that 
they are not contraband, whereas a belligerent may re- 
gard them as contraband. I admit this difficulty also, 
but it should not be insuperable. It should be incum- 
bent on belligerents to make their published list of con- 
traband as complete as possible, and it should be open to 
them to supplement this list whenever needful. It should 
then be unlawful to ship or carry by a mail or passenger 
steamer goods so prohibited : such goods would have to find 
some other means of transport. Neutrals might quite pos- 
sibly not agree that all the goods prescribed on the belli- 
gerent list should be regarded as contraband ; but as a means 
of securing immunity to their mail and passenger steamers 
the list would have to be assented to solely for the purposes 
of the mail and passenger trade. On the one hand it would 
be illegal and a punishable oflfence to ship or carry any of 
such goods on a mail or passenger steamer ; on the other, 
mail and passenger steamers, on proving their character, 
would, if visited by a belligerent cruiser, be entitled to 
release. But I submit further that in the event of there 
appearing on the ship's manifest certain goods of a quasi- 
contraband character, it should be possible to provide a 
scheme under which the captain of the mail steamer, as a 
condition of release, should give a guarantee, in terms to be 
provided, that the said goods should be carried back to the 
port of shipment or landed at a neutral port to be agreed 
upon. If, however, the belligerent cruiser should elect, in a 
particular case, to take possession of the steamer for pur- 
poses of search, then international law should provide a 
scale of compensation in the event of the suspicions of the 
captors finding no justification. In the contrary event — in 
the event of the discovery of contraband fraudulently shipped 
or carried — then the culpable parties should be liable to 
heavy penalties, as well as to pay compensation to the 
innocent sufferers by their deceit. 

The Offence of Carbying Despatches and Military 

Persons. 

I am well aware that the suspicion of carrying contra- 
band is not the sole ground of belligerent interference with 
mail steamers : that such vessels are also liable to be sus- 
pected of carrying an enemy's despatches and military 



( 64 ) 

persons. It is true that in former times, before the use of 
mail steamers, such conduct on the part of neutral vessels 
was regarded as a heinous offence. But the conditions of 
maritime relations and communications have now so utterly 
changed that what was formerly a highly obnoxious proceed- 
ing has practically lost importance. In former times the 
foreign or colonial possessions of the European States were 
dependencies relying for their defence on local forces, mili- 
tary and naval. Between such forces and the motherland 
direct communications were of the first importance. In 
fact, without the constant renewal of the officers abroad, 
and a constant exchange of despatches between colony and 
parent State, the colony would have had but little chance 
against the enemy. Therefore this enemy, rightly and 
reasonably enough, regarded it as a heinous offence on the 
part of neutral vessels either to carry despatches or to con- 
vey officers or troops between colony or settlement and 
parent State. But the old conditions have entirely changed. 
Soldiers are now conveyed in troopships, if conveyed at all, 
and their officers with them. In event of the necessity to 
send officers by themselves, a variety of routes, by land and 
sea, direct and indirect, is open to them. But, as an indi-* 
vidual, the ** military person" on whom in former days so 
much depended or might depend, has lost his ancient 
importance. There is, however, no reason why, if thought 
necessary, it should not be expressly declared illegal, and a 
punishable offence, to carry such persons in mail and pas- 
senger steamers to a belligerent port ; and belligerent 
cruisers might be empowered to seize any persons so carried 
contrary to* law. But I submit that the offence is practi- 
cally obsolete, the individual ''military person" havmg on 
the one hand lost his relative importance, and on the other 
having such a choice of alternative routes that merely to 
render it impracticable for him to journey in one particular 
way must be like stopping one hole in a sieve. And so 
also with the carriage of despatches. If it were determined 
to conceal a despatch in a modem mail steamer, this could 
be done so effectually that hardly any search would discover 
it. But why take the trouble to conceal it when so many 
ways and routes are ordinarily open to the sender? And 
are thousands or scores of thousands of postal packets to be 
opened on the chance of one of them, innocent in its out- 
ward appearance, containing a belligerent despatch ? The 
mere statement of the proposition is, or should be, sufficient 
to demonstrate its absurdity. And yet only last year the 
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German mail steamer Prinz Heinrich, bound to Japan, was 
stopped in the Eed Sea by a Eussian cruiser and her sacks 
of mails forcibly taken from her. And to what end ? For 
despatches, too, have largely lost their ancient importance. 
The electric cable encircling the globe in all directions, 
passing through neutral territory here and along the mighty 
deeps of the ocean there, has relegated the despatch of 
former days to quite a secondary place. I submit, then, 
that the time has come when any interference with the cor- 
respondence, personal and business-like, of the civilised 
world should be, by common accord, regarded as an outrage 
on the rights of all mankind, to be prohibited accordingly. 
This, I submit, is the manner in which all civilised people 
view the matter, and fierce resentment is likely to result if 
further attempts be made to enforce, in this respect, an 
obsolete right equally illusory and out of harmony with 
modern conditions. 



Full Caegoes of Supplies : the Suspicion attaching 
TO Destination. 

Before concluding, I have to call attention to another 
aspect of the right of capture in which innocent neutral 
traders are unnecessarily exposed to grievous injury. I 
refer to cases in which vessels carrying, for example, full 
cargoes of coal or foodstuffs are liable to be seized as being 
engaged in contraband trade. Whether the cargoes should 
or should not be regarded as contraband is purely a matter 
of destination. The destination may be really innocent and 
unobjectionable, but it is not reasonable that adverse belli- 
gerents should be expected to take this for granted. Vessels 
are well known to sail for fictitious destinations, and to 
carry papers elaborately designed to deceive. Consequently, 
belligerents may capture and detain vessels laden with coal 
or foodstuffs, to the grievous injury of parties who are in 
fact intending no fraud or deceit at all. This is another 
instance of the wrong done to legitimate and bond fide 
traders by the latitude allowed to those who carry on a 
trade in contraband : another glaring instance of the 
manner in which illegitimate traders reduce their own risk 
by stirring up a thick mud of suspicion in which the innocent 
cannot be distinguished from the guilty. And the remedy in 
this case, if the nations should only agree to adopt it — and 
sooner or later I believe it will certainly be adopted — 
the remedy should in most cases be both sure and simple. 

5 
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Take, for example, the case of coal. A vessel sails from 
Europe to a distant neutral port, carrying on her ordinary 
trade in circumstances which, if fully known, would render 
the voyage free from suspicion. But not far from the 
vessel's innocent neutral destination are belligerent ports, and 
the vessel, her papers disbelieved, is seized and carried in 
for adjudication by a prize court of her captors. All this 
happens to her because belligerents have no means of dis- 
tinguishing between the innocent ship and that which is 
intending to commit a fraud upon them; and I say that it 
is a disgrace to modern civilisation qiud to modem commerce 
that this should be so. 

In what manner Innocent Voyages can be Freed 
FROM Suspicion. 

For the condition of affairs which I have depicted I 
suggest a remedy, of which the basis is a Government 
certificate of the vessel's intended port of discharge — a cer- 
tificate of the bona fides of the voyage. It will naturally 
occur to you as an objection both that a certificate may be 
evaded by its holders, and that it will be possible for the 
shippers and carriers of an obnoxious cargo — obnoxious by 
reason of its belligerent destination — to supply themselves 
with a forged certificate : that such a paper will be only an 
addition to the other false papers carried on the ship. The 
certificate which I contemplate, however, will be merely 
part of a system which in its entirety will operate effectually. 
I propose my own country as an illustration of the working 
of the system, which, however, should be universal. This 
would be the system: — 

1. The shipowner, before receiving his certificate, would 
have to declare his voyage and give pecuniary security that 
it should be duly performed, and that the cargo would, on 
arrival, be discharged in the manner customary in the case 
of similar cargoes delivered at the port. 

2. In order to obtain release of the security on com- 
pletion of the voyage, he would have to give evidence that 
the cargo had been so discharged. 

These provisions 1 and 2 would effectually prevent the 
evasion of a genuine certificate. To defeat the use of a 
forged certificate the system would be extended thus: — 

3. In the event of a belligerent cruiser visiting a vessel 
carrying a certificate either genuine or fraudulent, but 
appearing to be genuine, the visiting vessel will allow the 
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ship to proceed, after making an entry in the log, and would 
retain possession of the certificate for delivery to his — the 
belligerent — Government. In the event of the subsequent 
conduct of the ship being inconsistent with the certificate, 
then the facts would be reported by the belligerent Govern- 
ment to the authorities at the vessel's home port, and pro- 
ceedings would then be taken against the British owners of 
the ship, and of the cargo, for the forgery. 

I recognise that if a foreign ship sailed from a foreign 
port with a foreign cargo, and with false papers, including a 
false certificate, to make it appear that she had sailed from 
a British port, there would be a difficulty. The British 
Government whose certificate had been forged by the owners 
of a foreign ship would not be in a position to proceed 
against the forgers. If, however, the forgery of a Govern- 
ment certificate were made an offence by international law, 
or by international treaty, no shipowner would expose him- 
self to the consequences of such a forgery. As to the 
punishment, both the shipowner, the cargo-shipper, and 
the captain would be liable to fine or imprisonment, or 
both. In addition, the shipowner could be deprived of his 
freight, and the cargo-owner of his profit, by fine or con- 
fiscation. Or the ship or her value could be confiscated. 

4. All insurances effected on ships or cargoes where a 
forged certificate was carried should be null and void, with 
punishment to underwriters knowingly effecting such 
insurances. 

The certificate system could be made available also in 
the case of blockades, to protect from seizure vessels which, 
in the absence of a certificate, might be exposed to seizure 
on suspicion of intending to proceed to a prohibited port. 

The Possible Objections of Contraband Traders. 

You may say that the effect of laws such as I have pro- 
posed would add materially to the difficulties and risks of 
contraband traders, who derive from ancient tradition all 
the rights which they now exercise — or, as I would prefer 
to say, which they now abuse. This I at once admit. But 
the proposed laws would be in the interests of the legitimate 
traders, who vastly exceed in number the traffickers in contra- 
band. And I ask why the interests of the ninety-and-nine 
just traders are to be sacrificed to the claims of the relatively 
msignificant law-evading minority? Let these carry on 
their dangerous trade at their own risk, and not shelter 
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themselves behind innocent persons who are forced to be 
associated with the risk without any share of the profits. 
Let the contraband traders rely on the speed of their vessels, 
and on other means of evading capture ; let them, in short, 
carry on their trade solely at their own risk, and leave mail 
steamers out of it. And similarly we should not put them 
in a position to imperil the interests of those carrying iuU 
cargoes of coal and foodstufi^s to unobjectionable ports by 
refusing on our part to afford to such innocent traders the 
means to satisfy belligerents of their good faith. 

The Basis of My Proposals, in Brief. 

Let me repeat that what I propose, as a first step in 
protection of innocent neutral trade and traders, is in 
principle — 

(a) That in order to render mail and passenger steamers 
immune from belligerent suspicion and consequent seizure, it 
shall be a punishable offence to ship or carry contraband 
goods by them; and 

(b) That in order to protect the owners of ships and of 
full cargoes of coal or foodstuffs, bound to unobjectionable 
ports, from belligerent seizure on suspicion of being bound 
to objectionable ports, such innocent voyages shall be pro- 
tected by a Government certificate ; and 

(c) That the protection indicated in (6) shall be available 
in the case of innocent ships and cargoes exposed to risk 
of belligerent seizure on suspicion of intended breach of 
blockade. 

As regards the measures, already detailed, to be adopted 
in order to give effect to these proposals, I submit that they 
are both possible and practicable. I need not remind you 
how, in Great Britain, our Foreign Enlistment Act has 
stopped, under risk of heavy punishment, the supply 
and equipment of vessels intended for belligerent use, and 
has in like manner effectively put an end to other un-neutral 
proceedings which, until the passing of the Act, were as 
permissible as the trade in contraband. 

The Legislation Suggested — Some Precedents in 
British Law. 

From time to time, for one national purpose or another, 
Great Britain has passed laws in a sense similar to those 
I suggest for the protection of neutral traders. For 
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example (I quote the instances with which I happen to 
be acquainted: doubtless others could be mentioned), 
in 1651, in our great Navigation Act, in order to 
secure to Great Britain a monopoly of the trade with her 
foreign plantations, vessels sailing to or from the planta- 
tions were required to give security to a large amount 
that they would observe the provisions of the Act; the 
loading of cargo on a vessel of which the owners had not 
given such security to involve forfeiture of the ship. The 
rules providing for the trade and for the filing of the security- 
bonds were carefully laid down. In 1793, British vessels 
carrying corn to France were seized, and only released on 
security being given that the cargoes would be carried else- 
where. In 1854, certain prohibited goods were allowed to 
be exported on bonds being signed by the exporters under- 
taking that the goods should be landed at the destination 
declared, certificates of such landing to be ultimately pro- 
duced. The Merchant Shipping (Dangerous Goods) Act of 
1873 requires that the nature of dangerous goods shall be 
marked on the packages, and that the shipowner shall 
be notified of their intended shipment. Shippers to be 
liable to penalty for breach of this law, and to a much 
heavier penalty for falsely describing the goods ; in either 
case the goods themselves to be subject to forfeiture. The 
Customs and Inland Eevenue Act of 1879 provides machinery 
for preventing the shipment of warlike stores which it may 
be considered desirable to retain in the country — penalty 
for breach, forfeiture of the goods and a heavy fine payable 
by the offending shippers. The Explosives Act of 1883 
empowers shipmasters to search for and to break open 
packages reasonably suspected of containing explosives, 
without liability for damages for breakages caused in the 
search, and to throw overboard the goods when discovered. 
The Merchant Shipping Act of 1894 forbids, under heavy 
penalties, the carriage of dangerous or objectionable goods 
on emigrant vessels. It would, moreover, appear that, even 
in matters of contraband, the British Government can in 
case of need be strict ; for early in the present war it was 
cabled from Vancouver that '' by the orders of the British 
Government'' the British mail steamers trading between 
that port and Japan had been forbidden to carry foodstuffs 
to the Japanese. But, broadly stated, I think it is evident 
that my proposals contemplate restraints or securities with 
which, in circumstances more or less analogous, the British 
legislation is already familiar. 
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Laws of Conteaband Stationaby in Spite of Evolution 
OF Conditions of Tbade. 

As has been already observed, the rules or common under- 
standing governing the neutral right to trade in contraband 
of war, and the belligerent right to prevent such trade, 
arose in conditions widely differing from those known to 
us to-day. Since the rules referred to gained acceptance, 
the mighty forces of evolution have been at work on the 
conditions originally existing. Ocean transport has entered 
on a new phase, in which the former things have passed 
away and been succeeded by conditions entirely different 
and new. If a state of maritime warfare had always been 
concurrent and coincident with ocean transport, it can 
hardly be doubted that the forces which altered the con- 
ditions of transport would also have altered the rules or 
laws affecting the carriage of contraband. But while the 
changes in ocean transport have followed a gradual and 
uninterrupted course of evolution, the long absence of 
maritime warfare of any general importance has left the 
laws of contraband carriage just as" they were a century 
ago. The present war, affecting as it does a zone in which 
a great part of the trade of the whole world is focussed, has 
been attended with far-reaching consequences. 

Eeform by International Agreement. 

As the result of the foregoing condition of affairs, the 
trading community of the neutral world has awoke to an 
aggrieved or even angry sense that the time has come for 
revising ancient rules which are a serious cause of offence 
to modem trade. From all sides there has arisen a clamour 
against belligerent interference with mail and passenger 
steamers and with vessels genuinely bound to neutral 
ports. But so long as mail and passenger steamers may 
reasonably be suspected of conveying contraband, and so 
long as vessels laden with coal and foodstuffs for neutral 
ports may reasonably be suspected of a destination hostile 
or prohibited, belligerents are clearly within their rights 
in interfering with such vessels. The only logical way of 
removing the friction thus created between belligerents 
and neutrals is by international agreement. Namely, that 
neutrals shall effectually prohibit and prevent their mail 
and passenger steamers from carrying contraband, and, in 
the case of cargoes of coal and foodstuffs, shall grant cer- 
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tificates to the carriers which shall satisfy belligerent cruisers 
that the alleged neutral destinajion of the ship is strictly 
bond fide; machinery, at the same time, to be adopted which 
will frustrate any use of forged certificates. I have indicated 
the manner in which all this can be done. If, as regards 
the mail and passenger steamers, in rare and isolated cases 
the neutral laws should possibly be evaded, such a pos- 
sibility should be disregarded. It should not be allowed 
to weigh against a scheme which, while benefiting bel- 
ligerents, is more especially necessary in the protection 
of the whole world's neutral trade. When neutrals shall, 
with one accord, unite to forbid the abusive employment 
of their mail and passenger steamers as carriers of contraband 
of war, then — and not till then — will they have the right 
to demand that such vessels shall be exempt from belligerent 
interference. 

Inteenational Law Cbeated and Amended as the 
Eesult of the Wobld's Opinion. 

In this connection, let me remind you that international 
law is by no means to be regarded as a law of the Medes 
and Persians, never to be altered. The history of inter- 
national law is like the history of most laws, a history of 
evolution. Just as the rules of hostilities on land have been 
continually made more merciful and equitable, in ^adual 
harmony with the growing recognition of the claims of 
humanity and civilisation, so also have the rules of war at 
sea been step by step amended. First, it was the right of 
a belligerent, if strong enough, to prohibit trade with his^ 
adversary altogether, under pain of confiscation of ship and 
cargo. Then this right was modified so as to apply only to 
the supply of warlike stores. As to the goods of the enemy, 
they were lawful prize wherever found. Since 1866 the 
neutral flag has been their full protection. I am aware that it 
is said by some that the permtoence of the Declaration of 
Paris is not to be relied on. Let me remind these that the 
Declaration was observed in the Franco-Prussian war and in 
the Spanish- American war, and that it has stood the test of 
the present hostilities between Kussia and Japan. If ever 
there was a war in which the new law might have been set 
at naught it was in that between practically the only two 
Powers not parties to the Declaration — America and Spain ; 
but even this test it stood. Then, last of all, has come into 
use the new and honourable rule of Days of Grace, which 
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exempts from capture the property of the enemy in his 
adversary's port when war breaks out, and which further 
exempts from capture his vessels then saiUng to or from the 
adversary's ports. On their part, neutrals, under pressure 
of the world's opinion, no longer commit or permit certain 
acts to which formerly belligerents could not object. As, 
for example, neutral hospitality is now strictly limited in 
the case of belligerent warships, and refused altogether to 
their prizes. If these altered conditions cannot in every 
case be credited with the force of international law, they 
are on the high road to becoming so. As civilisation 
advances so does the public opinion of the world crystallise 
into international law. Whether the beneficent changes to 
which I have referred be due to the force of individual 
example, to the influence of treaty clauses, or to inter- 
national conferences in the interests of civilisation and 
humanity, matters not. I have referred to them only to 
meet the possible objection that the rules of maritime 
warfare are beyond our power to alter. But, on the facts, 
such an objection is flatly contradicted by recent history. 
The Declaration of Paris abolishing privateering and making 
neutral vessels sanctuaries for belligerent property was not 
merely a milestone on the road of advancement and reform ; 
it was a veritable convulsion of the laws of maritime war. 
Nor was it even the result of a conference of the nations. 
On the contrary, the nations, one by one, elected to sign an 
international agreement which appealed to the common 
sense of humanity and justice. Why, then, should it not be 
possible, by a conference of nations, meeting with a common 
desire to bring it about, to efi*ect that mail and passenger 
steamers shall be controlled by rules, the observance of 
which will entitle them to be exempt from seizure ; and that 
full cargoes of coal and foodstuffs genuinely bound to neutral 
ports shall be so documented as to be free from molestation ? 

The Two Essential Questions. 

As to necessity for such an agreement, surely it needs 
no argument. The only questions which arise are these, 
viz. : (1) Whether international regulations can be made 
which shall prevent the carriage of warlike stores by mail 
and passenger steamers, and the forgery and use of 
fraudulent certificates- of destination ; and (2) whether this 
can be done so effectually as to satisfy the just requirements 
of belligerents. I have myself no doubt that to both these 
important questions the reply should be aflirmative. 
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That the proposals for which I have ventured to claim 
your consideration are entirely free from dijB&culties, I am 
far from contending. That they are not capable of more 
effective treatment than I have sketched for them, this also 
I by no means contend. What I do contend is that the 
adoption of international laws in the general sense which I 
have indicated is imperatively needed and cannot be indefi- 
nitely deferred. And I add the reflection that the adoption 
and successful working of such initial laws would prove to 
be but a first step to their further extension in the interests 
of peaceful neutral traffic. It is, I believe, generally under- 
stood that at some early date an international conference 
will be held at The Hague, principally, if not entirely, to 
consider how best the rights of maritime belligerents can be 
reconciled with the claims of neutrals. Is it extravagant to 
hope that views in the same direction, expressed, however 
imperfectly, before a body of such weight as the Inter- 
national Law Association, may be deemed worthy of 
examination by the conference ? In any case, I am grateful 
to the distinguished members of that Association for thus 
enabling me to place these views before them. 

Mr. Douglas Owen : Ladies and Gentlemen, with your 
kind permission, as I have read the Paper it would be 
convenient that I should submit a Resolution for the 
approval of the Conference. I have dealt rather with two 
subjects, namely, that of the mail steamers and that of the 
carriage of food-stuffs. The question of the mail and 
passenger steamers is of course vastly more important, and 
therefore I propose to confine my Resolution simply to that 
subject, which I think will be sufficient for present purposes. 
With your kind permission I will read the Resolution : — 

"That in the opinion of this Conference the time 
has come for protecting the world's mail and passenger 
steamers from belligerent seizure, and that with this 
object international legislation should be adopted to 
prevent the shipment and carriage of contraband of 
war by such vessels, and to render the same a punish- 
able offence.*' 
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The President : M. Marais has translated the Resohition 
into French, as follows : — 

** La Conference est d'avis qu'il y a lieu : — 
De prot6ger contre les saisies des bellig^rants les 
navires postaux et cent qui transportent des passagers. 
Dans ce but, il convient d'adopter un accord inter- 
national k I'eflfet de prohiber raflfretement et le trans- 
port de la contrebande de guerre par de tels navires, et 
d'attacher a cet accord des penalites determinees." 

Sir Walter Phillimore : Before we proceed to discuss 
Mr. Douglas Owen's Eesolution, our President thinks it 
would be desirable that a portion of M. Gaston de Leval's 
Paper should be read, namely, that portion which deals with 
the question of the seizure of passenger steamers. 

M. Georges Marais then read that portion of the 
following Paper contributed by M. Gaston de Leval 
(Advocate in the Court of Appeal, Adviser to the British 
Embassy, Brussels) (commencing page 81): 

** Questions of International Law arising out of 
THE Kusso-Japanese War.'* 

Dans la premiere Edition de son remarquable traits, 
Wheaton dit que les principes qui composent le Droit 
International sont deduits des exemples du pass6 et des 
decisions qui ont ete prises dans la pratique par les diflK- 
rentes nations. Ces exemples nous sont surtout fournis k 
Toccasion de chaque guerre. 

S*il est encore trop t6t peut-6tre pour obtenir des docu- 
ments indiscutables concernant toutes les phases du conflit 
actuel, et s'il est encore bien difficile d'arriver k des conclu- 
sions satisfaisantes concernant certains faits de ce conflit, il 
n*est point trop tot pour fixer ou rappeler les principes qui 
doivent ou devraient 6tre appliques a Fexamen de ces faits, 
tels qu*ils nous sont connus actuellement. Les conflits au 
moins ont ce triste avantage de nous reveler, mieux que 
toute discussion, les points faibles de ce droit international 
public dont certains principes sont toujours quelque peu 
flottants. 

Avant qu'un seul coup de feu ait ete tire, avant mSme que 
le mot de ** guerre *' ait It6 sur les Ifevres, je ne dis pas dans 
le cceur, des hommes d'etat russes ou japonais, il existait deux 
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difficult6s qui portaient dans leurs plis cette guerre mfeme k 
cause de la contradiction qui existait, en ce qui les concerne, 
entre les mots et les faits : je veux parler de Tindependance 
de la Cor6e d'une part, et du bail de Port-Arthur et de la 
Mandchourie d*autre part. 

La fiction de Tind^pendance de la Coree a 6te, de part et 
d'autre, soutenue avec une superbe perseverance, et sans 
doute aussi avec un mutuel manque de sinc^rit^. La Eussie 
comme le Japon trouvaient convenable de declarer que Tind^- 
pendance et Tautonomie coreennes existaient, devaient 
exister et existeraient toujours, et que leur propre d6sir etait 
de maintenir cette ind^pendance et cette autonomic . . . 
m6me au prix d'une lutte dont la Coree devait ^tre le prix 
et la victime resign6e. 

M. Lawrence, quiconsidfere de lasorte les causes initiales 
de la lutte russo-japonaise, dit que jamais on n*a trouv6 
meilleur exemple du divorce qui existe entre les faits r6els 
et les phrases diplomatiques. Dans une lutte arm6e, dit-il, 
les faits seuls comptent, et les phrases, divorcees d'avec les 
faits, n'ont plus qu*i s'eflfacer. 

L*ind^pendance complete de la Cor^e et son autonomie 
ont 6t6 solennellement, faut-il le rappeler, reconnues par le 
Trait6 de Simonosaki en 1895. Quelques ann^es aprfes, 
comme si le titre royal du Prince de Coree ne suffisait pas 
pour donner k cette autonomie une marque tangible, le 
souverain du Calme Matin assuma le titre d'Empereur. 
Mais qui fut jamais dupe de cette imp^riale fantaisie? 
Tous les pays n'ont-ils pas compris, aussit6t aprfes 1895, que 
cette independance et cette autonomie n'6taient que 
purement nominales, et qu*en fait il y avait, il y aurait 
toujours un duel diplomatique entre la Eussie et le Japon, 
dans le but pr^cis^ment d'annihiler une independance 
que, cependant, ces deux pays se faisaient un honneur 
de proclamer. 

En r6alit6, la Coree n'a jamais 6t6 ind^pendante. En 
1904, elle ajouta une nouvelle fiction k son histoire en pro- 
clamant sa neutrality. 

Le jour m^me oh la guerre 6clata, le 8 F^vrier 1904, 
I'Amiral Uriu d^barqua des troupes japonaises a Chemulpo, 
et tandis que les Eusses avaient occup6 Yogampo et la fron- 
tifere cor^enne du Yalu, apparemment pour prot6ger leurs 
concessions forestiferes, le lendemain matin, leur croiseur, le 
Variag, et leur vaisseau Korietz, se trouvant dans le port 
neutre et autonome de Chemulpo, ^taient somm6s par 
TAmiral japonais d'avoir k lever Tancre, et, dans les eaux 
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territoriales de la Cor6e ind^pendante et neutre, ces deux 
vaisseaux furent coul^s par les canons japonais. 

Les mots divorces d'avec les faits ^talent effaces. 

Ceci nous amene a examiner une premiere question : 
Tacte de TAmiral japonais sommant les navires russes 
d'avoir k quitter Chemulpo, et leur destruction dans les 
eaux territoriales coreennes constituent-ils, de la part du 
Japon, une violation du droit international? 

Je pense que tout le monde sera d*accord pour voir en 
principe, dans ces faits, une reelle violation du droit. C*en 
est une assur^ment, s*il pent ^tre admis que I'independance 
et la neutralite de la Cor^e n'^taient pas une pure fiction sou- 
tenue et entretenue volontairement jusque dans ses dernieres 
limites possibles par la Eussie et le Japon, avec Tintention 
bien arr§tee de part et d*autre de la violer k la premiere 
occasion favorable. 

La flotte russe avait le droit de se croire en securite dans 
le port de Chemulpo, puisqu'il est universe! lement reconnu 
que les bellig^rants ne peuvent se servir du territoire neutre 
pour s'y livrer k des actes d*hostilit6. Des prises efifectuees 
dans le port et les eaux territoriales de la Cor^e par Tune 
des puissances bellig^rantes auraient certes ete d^clarees 
nulles par un tribunal international des prises, de la m^me 
facjon que ttt d^claree nulle la prise du Grange en 1790, 
de la Anna, et de la Florida k Bahia en 1864. Les 
mers territoriales ne peuvent pas plus servir de base k des 
actions d*hostilit^ future qu'elles ne peuvent §tre le champ 
clos ou se vident les querelles des bellig^rants. Le non 
accomplissement de pareils devoirs de neutralite donna lieu 
jadis a une longue controverse entre les ]fctats-Unis et le 
Portugal au sujet du " General Armstrong." 

Ce qui plaide en faveur du Japon, c'est Timpossibilite 
par la Cor^e de remplir pareils devoirs. Sans doute le 
Japon pr^voyait-il que jamais la Cor^e n'aurait 6te en 6tat 
de desarmer les navires russes qui avaient Tintention de 
former de Chemulpo leur base d'op^ratiops. La Coree, en 
efifet, n'avait aucun moyen de d^fendre ni son independance 
ni sa neutrality, et en fait elle ne fit rien pour emp^cher 
I'immolation du Variag, ni pour punir les Japonais. 

Sans doute la faiblesse de la Cor^e n'annihile-t-elle pas 
les principes du droit, et sans doute ne peut-on pas admettre 
que le droit soit Thumble esclave de la force ; cependant, il 
serait temeraire de meconnaitre, aujourd'hui moins que 
jamais, la necessity pour les neutralites d'etre a ia hauteur 
des devoirs que toutes les nations sont en droit d'attendre 
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d'elles. La Coree en est un exemple frappant. Toute 
neutralite, fut-elle garantie, qui n'est pas k mime de se faire 
respecter par la force, est exposee a etre violee. La neu- 
trality n*est pas un vain droit ne creant que des avantages. 
II n*y a pas de droit sans obligations. La neutrality entraine 
avec elle ses charges, ses devoirs, et son premier devoir est 
de se faire respecter elle-m§me, de mettre en oeuvre toutes 
les forces vives du pays pour 6tre pr^te k r6pondre autrement 
q^ue par une creuse phraseologie diplomatique, k des viola- 
tions dont elle serait Tobjet. La Coree, n'etant pas prfete a 
remplir dans ses ports et dans ses eaux territoriales les 
devoirs que tout belligerant s'attend a y voir accomplir, ne 
peut r6ellement, en ce qui la conceme, faire un reproche au 
Japon si, dans un int^r^t vital, ce pays a pris sur lui-m6me 
le soin de se prot^ger contre des faiblesses qui eussent pft 
lui causer les pertes les plus irr^parables. Nous avons le 
droit de nous garder des p^rilleuses negligences du voisin. 
S'il ne fait pas la police lui-m6me, peut-il nous reprocher de 
nous substituer a lui pour Taccomplissement de ses devoirs 
dont depend notre propre salut ? 

Une situation tout aussi fausse existait en Mandchourie. 
Si la parole, comme dit Talleyrand, n'a et6 donnee a Thomme 
que pour d6guiser sa pens^e, les hommes d'etat qui ont 
trait6 de la Mandchourie russe ne sont pas assur^ment 
restes muets. Qu'est, en effet, la Peninsule de Liao Tung, 
qu'est Port-Arthur, qu*est la Mandchourie, tels qu'ils sont 
d^crits dans les documents officiels, et que sont-ils en 
reality, quand on examine leur situation reelle aux yeux du 
droit international ? 

Quand, apres le Traite de Simonosaki, le dernier soldat 
japonais eut quitt6 Port-Arthur, qui devait, dans Tesprit de 
tons, demeurer la propri6t6 intangible de la Chine, la diplo- 
matie moscovite s'ing^nia k obtenir de P^kin Tannexion de 
la peninsule, mais de telle fa^on que cette annexion ptit 
passer, aux yeux de tout le monde, pour tout autre chose 
que ce qu*elle devait 6tre en r^alit^. Les hommes d'etat de 
St-P^tersbourg eurent vite fait de d6couvrir que le moyen 
international de nos jours le plus 6conomique pour obtenir 
la pleine propriety d'un territoire, ^tait tout simplement de • 
le prendre en location. Le bail est un terme si ^lastique, 
an mot d*une apparence si parfaitement innocente, qu*il 
devait seduire k la fois la Eussie et la Chine. 

En 1557 les Portugais occupferent Macao en vertu d*un 
bail . . . ils Toccupent toujours. En 1841 TAngleterre 
obtint le bail de Hong-Kong, et une ann^e a peine s'^tait 
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6coiil6e depuis la conclusion de ce traits, que le mot 
d'apparence si innocente 6tait remplac6 par un terme plus 
bref , mais r^pondant mieux a la r^alit^ des faits. 

Le Tsar obtint done de P^kin le bail de Port- Arthur et de 
Talien-Wan, avec les mers et les territoirea adjacents, etant 
d'ailleurs naturellement entendu que ce bail ne nuirait en 
rien k la souverainete de la Chine sur ces territoires. Le 
bail 6tait fait pour 25 ans, avec pouvoir de le renouveler par 
" consentement mutuel." Ah ! qu'en termes galants ces 
choses — ^taient dites ! 

Louis Gerard dit avec raison qu'un pareil bail est un 
chef-d'oeuvre de la diplomatic modeme; c'est une hypocrisie 
mal dissimul6e, a laquelle les nations modernes ne devraient 
pas avoir recours. En fait, dit M. le Professeur Nys, tout 
en proclamant son respect pour la souverainete de T^tat 
bailleur, pareil contrat fait disparaltre la souverainet6 tout en- 
tiere. Les raisons de pareille disparition, dit encore Gerard, 
sont f aciles k trouver : le bailleur est faible, le locataire est 
puissant ; c'est le locataire qui aura seul droit de construire 
sur le territoire lou6, des forts, des casernes, &c., de couvrir 
toute retendue du territoire de ses troupes ; le bailleur n'a 
plus aucun droit d'administrer mfeme son propre territoire, 
et ses sujets, soumis k la loi du locataire, auront bientdt fait 
d'oublier leur ancien maltre. Le jour ou le locataire aura 
^rig^ des forts sur la frontifere et sur le territoire lou6, le 
jour oil ses troupes, Tarme au pied, en occuperont toutes les 
voies d'acces, peut-il §tre soutenu un seul instant que, quand 
viendra le moment de renouveler ce contrat, c*est de^ 
"consentement mutuel " que ce renouvellement viendra i* 
s'operer ? 

Ne serait-il pas bien plus sincere de renoncer k cette 
phras^ologie gui, en fait, ne trompe personne, et d'admettre 
que la vraie situation est la suivante : 

Le bailleur, comme le dit fort justement Gerard, sait 
parfaitement bien qu'en accordant ce bail, il perdra, dans 
un avenir plus ou moins 61oign6, la pleine propriety du terri- 
toire lou^ ; mais il y consent parce qu'il est faible ; le loca- 
taire compte fermement qu'il acquerra sans bourse d^lier ce 
.territoire qu'il prend en location, et qu'il a I'intention de ne 
quitter jamais. La difference de force des deux contractants 
rend ainsi inevitables des consequences que les deux parties 
ont parfaitement anticipees, mais que I'une par diplomatic 
et I'autre par amour-propre, ne veulent point reconnaitre 
ouvertement. Les droits de la Chine en Mandchourie 
etaient un nudum jus ; le vrai souverain, c'^tait le Tsar. Ici 
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comme en Cor6e, les mots 6taient divorces d'avec les faits, 
et cette double contradiction ne pouvait fetre resolue que par 
la guerre. 

Cette guerre russo-japonaise a-t-elle 6t6 conduite confor- 
m^ment aux regies du droit international ? C'est la seconde 
question qu'il nous faut examiner. 

II est impossible, dans un travail qui ne doit etre en 
somme qu*un r6sum6 et qui n*a d'autre but que d'^veiller 
les discussions utiles, de passer en revue, Tun apres I'autre, 
tons et chacun des faits de cette guerre auxquels le droit 
international devrait preter attention. Ce serait m§me 
d^passer singulierement les limites permises a cette con- 
ference de Christiania que d'examiner Tun quelconque de 
ces faits avec toute la consideration de detail que pareil 
examen comporterait. II nous faut done borner k indiquer 
les points essentiels de la question, et y donner une reponse 
forc^ment br^ve. 

Le premier probleme soumis k notre examen est celui 
que soulevferent dans le domaine du droit international les 
agissements du Smolensk et du St-P^tersbourg. 

Le Smolensk et le St-Petersbourg appartenaient a la 
flotte volontaire de la Mer Noire; comme tels, ils fran- 
chirent k diflf^rentes reprises le Bosphore et les Dardanelles, 
transportant des marchandises a Tetranger. En Juillet, 
1904, ils franchirent k nouveau les Dardanelles, et une fois 
en pleine mer, enleverent leur pavilion commercial pour le 
remplacer par le pavilion militaire de la Eussie. Ces deux 
navires aborderent, visiterent et m^me saisirent diff^rents 
navires neutres accuses de transporter de la contrebande de 
guerre au Japon. Le St-Petersbourg particulierement 
arr^ta et saisit le Malacca et le conduisit dans le port de 
Port-Said, comme prise. Le Smolensk arreta notamment 
le Prinz Heinrich dans la Mer Kouge, saisit 34 valises 
postales que ce navire transportait en sa qualite de navire 
postal, et malgr^ les protestations du capitaine, enleva 
toutes ces valises, dont quelques-unes furent conserv^es et 
dont les autres furent adress6es k leur destination apres un 
d61ai plus ou moins long. 

Ces deux faits soulfevent un double problfeme : 

1°. Un vaisseau de la flotte volontaire, employ^ gen^rale- 
ment comme vaisseau de commerce, a-t-il le droit d'agir en 
quality de navire de guerre sans qu'il soit donne avis k per- 
sonne de son nouveau caractfere ? 

2°. Un navire de guerre a-t-il le droit d'enlever d'un 
navire postal des valises contenant le courrier? 



( 80 ) 

Le dilemme de TAngleterre dans la premiere affaire 
avait une certaine vigueur qu'on ne peut m^connaltre. Ou 
bien, disait le Foreign Ofifice, la Eussie a viol6 le Traits de 
Berlin en faisant passer aux Dardanelles le Smolensk et le 
St-P6tersbourg en quality de navires de guerre, ou elle n'a 
pas viole le Traite de Berlin, mais alors ces deux vaisseaux 
n'^taient point des navires de guerre, et les actes commis 
par eux sont contraires au droit des gens. 

Les navires de guerre ont certains privileges et certains 
droits sp6ciaux. lis ne sont pas soumis k la juridiction du 

!)ays oil ils abordent. Ce principe a et6 notamment admis par 
es Cours americaines dans I'affaire de TExchange. Les 
navires de guerre sont generalement en droit d'exercer le 
privilege de Texterritorialite, et il s'est m^me trouve une 
Cour de Justice anglaise pour decider (dans Taffaire de la 
Constitution) que m^me les marchandises appartenant a 
des particuliers, mais chargees sur un vaisseau d*un carac- 
tere public, ne sont pas soumises k la juridiction du pays 
etranger oU ce navire accoste. 

II est universellement admis qu*k regard des navires de 
guerre, il ne peut etre exerc6 ni droit de visite, ni droit de 
recherche ou de capture, ni aucun autre de ces droits 
de belligerance, soit en haute mer soit dans la juridiction 
territoriale d'un autre etat. Les marins d'un navire de 
guerre sont, en cas de capture, traites comme prisonniers 
de guerre. Les droits d*un belJigerant ne peuvent s'exercer 
que par un navire de guerre. 

II est done d*une importance capitale de connattre 
le caractere r^el d'un navire, et ce caractere ne peut ^tre 
6tabli avec certitude que par " la commission en vertu de 
laquelle agit son Commandant, pareille commission 6tant 
une attestation directe du caractere du vaisseau, faite par 
Tautorite comp^tente de I'Etat lui-m^me'' (Hall). 

Aucune loi n*oblige un Etat k notifier aux autres la remise 
d'une commission de cette nature, cette commission pouvant 
6tre conditionnelle, soumise k certaines restrictions et 
d^pendre uniquement de la libre volonte de TEtat qui la 
d^livre. On ne pourrait done faire grief a des vaisseaux 
d'une flotte volontaire de se transformer, en haute mer, en 
vaisseaux de guerre, bien entendu si la commission dont le 
commandant est porteur lui donne des instructions sem- 
blables. Mais ce qui parait contraire aux principes du 
Droit des gens, c'est qu'un navire soit par une puissance 
formellement declare aujourd'hui n'etre qu'un vaisseau de 
caractere commercial, puis qu*immediatement apres ce 
caractere lui soit d^ni^ par cette m^me puissance. 
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Le fait, pour le Smolensk et le St-Petersbourg de passer 
les Dardanelles, n'equivalait-il pas k une proclamation leur 
enlevant tout caractfere militaire ? Une f ois que le caractere 
militaire d'un navire a 6t6 proclame, une fois qu'on a fait 
d'un vaisseau marchand un navire de guerre faisant partie 
des forces militaires de Fetat, il ne peut 6tre permis de 
modifier ce caractere avant la fin de la guerre ; la reciproque 
est non moins vraie. II n'est pas admissible qu'un navire 
agisse aujourd'hui comme vaisseau public exer9ant les privi- 
leges correspondant a sa nature, et le lendemain, comme 
navire priv^, s'exemptant des devoirs correspondants du 
navire de guerre. Si pareille transformation etait permise, 
les navires de guerre manquant de charbon ou de munitions 
hisseraient le pavilion commercial, et, comme vaisseaux 
prives, se ravitailleraient de charbon et de munitions dans 
un port neutre, puis au sortir de la rade, remplaceraient le 
pavilion commercial par un pavilion de guerre, et sous cette 
6gide, exerceraient des droits de bellig^rance contre d'autres 
navires ennemis ou neutres, dans la haute mer. 

Supposons, cependant, imiquement pour servir a notre 
argumentation, que le Smolensk ait 6t6 en droit d'agir 
comme navire de guerre. Avait-il, en cette qualite, le droit 
d'arr^ter le Prinz Heinrich, de rechercher k bord de ce 
vaisseau les valises contenant le courrier, de les enlever, d'en 
conserver une partie en faisant suivre le reste a destination 
aprfes un long retard ? C'est la seconde question soulev^e 
par les actes des vaisseaux de la flotte volontaire russe. 

Aucune rfegle de droit international generalement admise 
n'excepte le courrier des recherches et de la saisie comme 
contrebande de guerre, meme k bord d'un navire postal 
regulier. Nous nous trouvons ici en face d'un exemple de 
la fa9on lente avec laquelle progresse le droit international. 
Nous semblons toujours vivre en ces temps ^loignes ou les 
lettres ^taient peu nombreuses, ou les relations entre pays 
61oign6s 6taient rares, ou les journaux ne repandaient pas 
dans le monde entier en un instant, grace au telegraphe, les 
nouvelles importantes aussi bien pour les belligerants que 
pour les neutres. Aujourd'hui que tout cela est chang^, 
aujourd'hui que le telephone, le t^l^graphe avec ou sans fil 
transmettent m^me par code secret des nouvelles de toutes 
natures en un instant d'un c6t6 de la terre k Tautre, 
de quelle importance capitale peuvent bien etre pour un 
bellig^rant des lettres privees confiees a un navire postal 
ordinaire ? 

N'oublions pas que la paix est T^tat normal, que la 

6 
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guerre est rexception ; n'oublions pas que si les nations 
neutres ont, depuis les temps les plus recul6s, consenti a 
6tre troubl^es par les bellig^rants dans leur commerce, dans 
leurs transports, c'est parce que ces nations ont reconnu 
qu'un droit sup6rieur 6tait en cause, le droit k Texistence 
m^me pour les bellig^rants, et que ce droit superieur 
Temportait sur les ennuis, sur les retards, sur les obstacles 
apport^s dans le commerce des neutres. La question en 
jeu ^tait d'une importance capitale pour les bellig^rants et 
d*une importance minime pour les autres. 

Maislorsque cette importance pour les bellig^rants est 
minime, lorsqu*au contraire le mal fait par eux est immense 
et hors de proportions avec le r^sultat que Ton pent en 
attendre, le droit de visite du courrier postal devrait-il encore 
^tre autoris6 ? Qu*il me soit permis de r^pondre : Non ! 

Le Traits franco-anglais de 1838 exceptant le courrier 
sur les navires postaux ordinaires de toute saisie en cas de 
guerre, devrait ^tre 6tendu au monde entier. Les Etats- 
Unis avaient suivi ces notions larges et g^nereuses dans leur 
guerre civile, et la proclamation de MacKinley en 1898 ne 
faisait que rappeler et suivre ces principes. Puissent-ils 
^tre transform^s en une rfegle du droit des gens universelle- 
ment admise ! 

Le 24 Juillet 1904, le croiseur Dimitri Donskoi rencon- 
trant sur la haute mer le Knight Commander, le somma de 
s'arrfeter. Le navire anglais transportait du materiel de 
chemin de fer et d'autres marchandises de New York au 
Japon ; le commandant du croiseur russe 6tant d'avis que ce 
materiel de chemin de fer constituait de la contrebande, 
et estimant qu'il lui 6tait impossible de conduire sa prise 
dans un port russe, par suite du manque de charbon et du 
gros temps, prit a son bord T^quipage du Knight Commander 
et coula ce vaisseau sans autre forme de proces. 

D'autres orateurs, membres 6minents de notre Association 
et plus autoris^s que moi, ont fait de la contrebande de guerre 
un examen approfondi a cette conference. N'examinons^ 
done, pas la question de savoir si r^ellement le materiel de 
chemin de fer constituait de la contrebande ; supposons que 
dans son appreciation, le capitaine russe n*^tait point dans 
Terreur. Avait-il n^anmoins le droit d'agir comme il le fit ? 
II me parait qu*une pareille conduite ne devrait pas ^tre 
admise. Sa generalisation conduirait en droite ligne k 
Tabolition des tribunaux de prises. Pourquoi, en effet, se 
donner la peine de r^unir ce tribunal pour juger de la 
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legitimite d'une capture, si ce droit appartient au capitaine 
lui-m§me, qui est en quelque sorte juge et partie, et qui 
non-seulement remplit ainsi des fonctions judiciaires, mais 
execute sa propre sentence ? 

Cette generalisation rendrait inutiles les regies de Paris ; 
bien plus, elle aurait cette consequence que les marchandises 
neutres sur vaisseau neutre courraient risque d'6tre perdues 
par le seul fait qu'i c6te d'elles on aurait charge une mar- 
chandise quelconque consideree, k tort ou a raison, par un 
capitaine belligerant, comme constituant de la contrebande. 
Lord Stowell dedarait que s*il y avait un doute sur la 
propriete de la marchandise et impossibilite de la conduire 
au port, la seule mesure k prendre etait de reld,cher le navire. 
Le Manuel de T Amiraute de 1888 ordonne aux commandants 
de navires anglais qui se voient dans I'impossibilite d'amener 
leurs prises, de rel^cher le vaisseau et la cargaison, m6me 
sans rangon, a moins d'avoir la preuve absolue que le navire 
appartient k Tennemi. II est vrai de dire que ces principes 
sont loin d'avoir ete admisparTunanimite des nations, et que 
dfes lors le commandant du Dimitri Donskoi a, pour excuser 
sa conduite, Targument de certains precedents et celui de 
son propre code. Ici, encore, nous nous trouvons en presence 
d'une lacune qu'il importe de combler au plus grand profit 
des nations commer9antes du monde. 

L'emoi fut grand, quand, le 15 Mai 1904, le navire de 
guerre japonais Hatsuse sombra en haute mer en heurtant 
une mine k environ 10 milles de Port-Arthur. Des discus- 
sions s'engagerent sur le point de savoir si un belligerant 
avait le droit d'employer des mines flottantes. 

Tons les auteurs sont d'accord pour reconnaltre que, dans 
les limites de la mer territoriale, un belligerant fait chez lui ce 
qui lui plait ; il pent notamment parsemer la mer, dans les 
hmites de ses trois milles, de torpilles et de mines de toutes 
natures. Peut-il, cependant, y placer des mines dont la nature 
mfeme est de s*eioigner par la force des eaux, du courant ou du 
vent, de la place oin elles furent immergees de faQon en quelque 
sorte k etendre au-deli des limites admises les moyens de 
defense de la c6te, creant ainsi en haute mer un danger 
permanent pour tons les vaisseaux du monde? La haute 
mer n'appartient k personne ; elle appartient k toutes les 
nations ; tous les vaisseaux ont le droit d'y poursuivre leur 
route. Ce droit, neanmoins, est deji limite par le droit appar- 
tenant aux belligerants de monopoliser en fait pendant un 
certain temps une certaine etendue de haute mer, en s'y 
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Hvrant des combats dont le danger eloigns les vaisseaux 
neutres. Comment concilier ces principes? On pourrait 
dire que ]e navire neutre croisant sur la haute mer pent 6tre 
inform^ mat^riellement de la presence des bellig^rants, et 
modifier sa course de quelques degres pour eviter le danger 
d'etre atteint par des projectiles belligerants. S'il ne s'^loigne 
pas, s'il reste au contraire sur les lieux que tout lui indique 
comme 6tant dangereux, il le fait a ses risques et perils, 
comme le font des passants assistant a des querelles dans 
nos rues : chacun supporte les consequences de sa faute et 
de sa curiosite. Cela pourrait ^tre dit. 

Mais comment des vaisseaux neutres pourraient-ils, en 
haute mer, eviter des mines flottantes, mines sous-marines 
dont rien ne pent indiquer la presence ni le danger ? Ces 
mines ne connaissent pas de pavilion ; elles frappent le neutre, 
rami, comme I'ennemi. Permettre a un beUigerant de 
placer, m^me dans les limites de sa mer territoriale, des 
mines flottantes appelees necessairement a creer sur la 
haute mer, qui est la propriete de tons, des dangers d'autant 
plus grands qu'ils sont inevitables et imprevus, reviendrait 
a donner aux belligerants seuls le droit de navigation sur les 
mers avoisinant le theatre de la guerre. 

Le mal n'a pas cause autant de ravages qu'on aurait pu 
le croire dans la guerre actuelle, parce qu'il s'eparpillait sur 
des etendues immenses. Mais supposons une guerre dans 
la mer du Nord : si I'Angleterre suivant I'exemple de la 
Eussie pla9ait des mines flottantes dans le Pas-de-Calais et 
la Manche, le commerce de toutes les nations du monde 
serait arr^te, plus aucun navire ne pouvant, sans danger 
de mort, s'approcher du chenal. 

La Conference internationale qui, sans doute, aura a 
s'occuper de cette question, efifacera Femploi des mines 
flottantes des moyens permis k la guerre. 

On ne rappellera jamais assez que la paix est I'etat normal 
du monde, et c'est de ce principe qu'il faut deduire toutes 
ses consequences les plus eloignees. II y a 30 ans, les flottes 
du monde comptaient 15 millions de tonnes pour les navires 
a voiles, et 3,500,000 tonnes pour les navires k vapeur, et Ton 
calculait alors qu'une tonne de vapeur egalait 3 tonnes de 
voiles, faisant ainsi un total de 25,500,000 tonnes consacrees 
au commerce. Cette proportion a plus que double. Au- 
jourd'hui, le tonnage de voilure n'est que de 8 millions; 
mais par contre, nous avons 17 millions de tonnes-vapeur, 
donnant, suivant la proportion etablie ci-dessHS, un total de 
59 millions de tonnes. 
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Quand on songe aux millions confies ainsi k la fortune 
des mers, quand on songe que le monde entier est int6resse 
dans ce commerce maritime, peut-il etre admissible que tout 
ce commerce, toutes ces richesses, tout cette puissance, tout 
ce travail auquel le labeur du monde entier coUabore, soient 
exposes k ^tre annihil6s a des centaines de milles du th^&tre 
de la guerre, par les mines flottantes plac6es imprudemment 
par quelque belligerant ? Certes, il est du devoir des hommes 
d'etat, il est de notre devoir k nous qui consacrons notre 
temps k Tamelioration du droit international, k Thumanisa- 
tion de la guerre, de repondre n^gativement k pareille 
question. 

Une autre question nouvelle fut soulevee, dans la guerre 
russo-japonaise, a I'occasion de I'emploi de la t616graphie 
sans fil. 

Les Russes avaient ^tabli un poste transmetteur k Port- 
Arthur, communiquant, a 78 milles de Ik avec un poste 
correspondant eleve sur territoire chinois a Chefu. La 
Chine devait elle emp^cher cette station de Chefu de 
recevoir des marconigrammes de Port-Arthur, sous peine 
de violer la neutralite? 

Bien qu'il n'y ait point encore de precedent, on pent, 
cependant, rapprocher ce fait de celui qui fut Tobjet, en 1898, 
de longues correspondances entre le Foreign Office et les 
Etats-tJnis. Cette dernifere puissance, alors en guerre avec 
TEspagne, crut pouvoir amener k Hong-Kong un cable sou»- 
marin reliant cette ville avec Manille. L'Angleterre ne 
permit pas le placement de ce cable k Hong-Kong, esti- 
mant avec raison qu'il y aurait eu de sa part violation 
de la neutralite, et son argumentation parut decisive, 
puisque les Etats-Unis finirent par Tadmettre. 

Si la Russie avait semblablement amen^ un cable sous- 
marin de Port-Arthur k Chefu, la situation eut 6t6 la m^me 
que celle que nous venous de rappeler, et la Chine etlt eu 
pour devoir d'emp^cher le dit cable d'aboutir sur son terri- 
toire. Consentir au placement d'un cable dans ces cir- 
constances, alors que Tetat de guerre existait, eut ete 
donner a Tun des bellig^rants une aide directe et s^rieuse. 
Cette aide n'est pas moins grande par le fait que le 
courant electrique, au lieu de passer par un cable immerg6, 
arrive au poste etabli sur territoire neutre par transmission 
a^rienne. 

Est-ce k dire qu'il faudrait, en cas de guerre, d^truire ou 
immobiliser toutes les stations neutres de t^legraphie sans fil 
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existant aux environs du terrain de la guerre ? II ne nous 
semble pas. II faut, en effet, distinguer entre des stations 
existant ant^rieurement a la guerre, servant a I'usage com* 
mercial usuel, profitant en fait a toutes les nations, et 
r^rection, pendant la guerre, d'une station semblable, qui 
trouve done dans la guerre meme sa principale raison d'exis- 
tence. Tel est ^galement Tavis que m'exprimait M. Th. S. 
Woolsey, le distingu^ professeur de droit international de 
rUniversite de Yale. 

II nous reste a examiner maintenant une demiere 
question, la plus recente en date dans le conflit actuel. 

Au printemps, 1905, TAmiral Rodjesvensky, commandant 
Tescadre russe, conduisit celle-ci dans les eaux fran9aises, 
B^joumant un temps considerable a Nossi-Be, dans les eaux 
de Madagascar et dans les baies de Kamranh et de Hon- 
Koh^ de rindo-Chine. A la suite des protestations japon- 
aises, le Gouvernement fran9ais adressa des instructions 
8p6ciales a son gouverneur, pour ^tre transmises aux Busses, 
les invitant a quitter les eaux territoriales fran9aises de 
rindo-Chine le plus t6t possible. En mfeme temps, la 
France s'adressait au Gouvernement russe, lui demandant 
de donner k TAmiral Bodjesvensky des instructions con- 
formes. 

Get incident, qui heureusement fut aplani pacifique- 
ment, mit aux prises deux theories opposees de droit 
international concemant la neutralite, et sp^cialement le 
point de savoir si une duree quelconque doit §tre impartie 
aux belligerants pour le sejour dans des eaux territoriales ou 
dans des ports neutres. 

Tout Etat k le droit de compter que les belligerants 
n'emploieront pas ses eaux territoriales comme base d'op^ra- 
tions quelconques pour des hostilit^s futures. L'Angleterre, 
les Etats-Unis, la France, le Danemark, la Suede, la Nor- 
wege, ritalie, le Portugal, TEgypte et le Japon, ont tons 
6dict^ des rfegles a ce sujet. La circulaire fran9aise du 
26 Avril, 1898, dit notamment: **En aucun cas, un belli- 
gerant ne pent faire usage d'un port fran9ais, dans un but 
de guerre ou pour s'y approvisionner d'armes ou de muni- 
tions de guerre, ou pour y executer, sous pr6texte de repara- 
tions, des travaux ayant pour but d'augmenter sa puissance 
militaire.** 

Le sejour dans les eaux territoriales, sp^cialement dans 
le cas qui nous occupe, a generalement un but de guerre, et 
tombe par consequent sous Tapplication de la circulaire 
fran9aise. C'est ce qui explique que M. Delcasse ait donn6 
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pour instructions k ses subordonn^s d*exiger T^loi^ement 
de la flotte de TAmiral Eodjesvensky, bien que la curculaire 
susdite rappelle le principe qui de tout temps a 6t6 d^fendu 
en France, concernant la liberte de sejour d'un bellig6rant 
dans les ports fran9ais : *' La dur^e du sejour dans nos ports, 
de belligerants non accompagn^s d'une prise, n*a 6t6 limit^e 
par aucune disposition sp6ciale ; mais pour etre autoris^s k 
y sojourner, ils sont tenus de se conformer aux conditions 
ordinaires de la neutralite.*' 

En principe, on devrait appliquer a la guerre maritime la 
m^me defense qu'i la guerre sur terre, et interdire d'une 
fa9on absolue aux belligerants de sejourner en territoire 
neutre. La nature des choses, et un sentiment louable 
d'humanit^, firent fl.echir le principe en ce qui concerne 
le territoire maritime. Sans aller jusqu'a suivre Byncker- 
shoeck, qui croit que le bellig^rant k le droit de poursuivre 
son ennemi dans le port neutre, " dum fervet opics,'' les 
neutres ouvrirent leurs eaux territoriales et meme leurs 
ports aux vaisseaux belligerants en cas de p6ril ; on les 
ouvrit m6me alors qu' aucune fortune de mer ne les obligeait 
a une rel&che forc^e. C'est la que le danger commen^ait 
pour les neutres, et que ceux-ci se virent contraints d'appor- 
ter k Fusage de la liberte maritime des restrictions de plus 
en plus importantes et necessaires. 

Pour la raison que m^me le simple sejour dans les eaux 
territoriales est souvent exploits dans un but d'hostilite, soit 
pour rassembler des forces eparses, soit pour fuir un danger, 
soit pour preparer une attaque, I'Angleterre a, depuis 1861, 
d'une fa9on constante, appliqu6 ce qu'on appelle la Eegle 
des 24 heures, c'est-i-dire qu'elle n'a permis le s6jour dans 
ses eaux territoriales aux belligerants, que pendant 24 heures. 
Les Pays-Bas imitferent cet exemple en 1866 ; Tltalie avait 
d^ji adopts le principe en 1864 ; les Etats-Unis suivirent en 
1870. La Eussie, le Danemark et le Japon proclamferent 
le m6me principe, tout en le limitant k leurs ports. Le 
Portugal se rangea, mais d'une fa9on att^nuee, au m6me 
avis, et en 1904 la Su^de, la Norwfege et TEgypte furent 
les derniferes puissances k Tadopter. L'Espagne demeure 
ind^cise ; la France, TAllemagne et TAutriche-Hongrie 
restaient jusqu'a maintenant, les derniers champions de la 
liberte. L 'incident de Kamranh semble avoir fait fl^chir le 
principe au Quai d'Orsay. 

La theorie anglaise parait la plus rationnelle et la plus 
juste ; seule, elle maintient entre des belligerants situ^s k 
une grande distance la plus stricte, la plus complete ^galite. 



( 88 ) 

II est, dans le cas actuel, ind^niable que ce fut une mince 
consolation pour le Japon d'apprendre que si la flotte russe 
fut aussi bien traitee dans les eaux territoriales fran9aises, 
un traitement semblable y attendait les vaisseaux japonais. 
Le s^jour prolong^ de la flotte russe dans les mers d'lndo- 
Chine avait sp^cialement quelque chose d'odieux au point de 
vue des Japonais et Ton con9oit leur irritation. 

En droit strict, cependant, ils ne pouvaient se plaindre 
de Tapplication pure et simple de la theorie fran9aise. Cette 
theorie n*est pas neuve; elle n'a nuUement et6 inventee 
pour les besoins de la cause ; elle a ete ofliciellement pro- 
clamee notamment en 1898. Du moment que le Gouveme- 
ment fran^ais appliquait sa theorie avec equity aux deux 
bellig^rants, quel reproche pouvait-on lui faire? De quel 
droit un Etat etranger viendrait-il imposer a un autre Etat sa 
fa9on de juger une rfegle de droit, d'autant moins que celle-ci 
n'est pas universellement admise ? C'est la prerogative des 
Etats souverains de fixer eux-memes en pleine ind^pendance 
et liberty, les principes de leur droit public, sauf a TEtat 16se 
par cette maniere de voir a exercer des represailles ou m6me 
k considerer Tapplication de ces principes comme etant con- 
traires a Tequite, violant la neutralite et constituant dans ce 
cas un casus belli. Pour pouvoir faire a la France un grief 
serieux, en se pla9ant m^me sur son propre terrain, il 
fallait etablir qu'en sejournant dans les eaux territoriales 
fran9aises, la flotte russe ne faisait pas seulement un usage 
innocent de la theorie fran9aise concernant le droit de 
sejour de plus de 24 heures, mais (jue cette flotte faisait ** un 
usage continu de ces eaux territoriales *' usage qui constitue, 
suivant M. Charles Dupuis, la caract^ristique meme d'une 
base d'operations hostiles. Alors evidemment les agissements 
de la flotte russe tombaient sous Tapplication de la circulaire 
du 26 Avril 1898, que le Gouvernement fran9ais avait I'obli- 
gation de faire respecter. Sans doute M. Delcasse re9ut-il 
du Japon des informations precises a ce sujet, et faut-il voir 
Ik la raison qui fit, en reality, adopter au Quai d*Orsay une 
attitude se rapprochant de la pratique anglaise. 

II serait hautement desirable que la Conference de Droit 
International qui se reunira apres la guerre ^tablisse un 
accord unanime sur cette question du s6jour des belligerants 
dans les eaux territoriales, mais cet accord sera difficile a ob- 
tenir k cause de Tint^r^t enorme qui s'y attache. Si le principe 
fran9ais 6tait partout reconnu, les flottes appartenant a des 
puissances qui n*ont pas de colonies sur leur route pourraient 
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encore, avec una certaine facilite, conduire leur flotte a des 
milliers de lieues de la mfere patrie, vers le terrain des hos- 
tilit^s. Au contraire, la th6ane anglaise enl^ve k ces flottes 
des points de repos, et, par consequent, les aflfaiblit avant le 
moment ofi elles pourront employer utilement leurs moyens. 

Quoiqu'on en dise, I'interet particulier a, dans les dis- 
cussions du droit des gens, un poids toujours appreciable. 
Les pays qui, comme la France, ont toujours eu k honneur 
de placer leur id^al avant leur interet ne se sont pas jusqu'ici 
trop bien trouves de leur desinteressement. De plus en plus, 
le monde se fait pratique et sLpre au gain ; les theories 
humanitaires ne sont souvent -prises en consideration que 
quand elles servent les int^rets bien entendus. 

Puisse le President Roosevelt, dont Tinfluence a jusqu'ici 
ete si utile, faire comprendre a la Conference qui se reunira 
probablement sous ses auspices pour solutionner les diffe- 
rents probl6mes examines ici, que la contradiction entre 
les int^r^ts particuliers et les sentiments humanitaires n*est 
souvent qu'apparente, et qu'au fond c'est encore se rendre 
service k soi-m^me que rendre service a Thumanite. 

[Cette etude, lue a la Conference de TAssociation de 
Droit International a Christiania, est un resume des con- 
ferences donnees par I'auteur aux Facult^s de Droit des 
Universites des Etats-Unis.] 

Sir Walter Phillimore : I rise to second the proposal 
of Mr. Douglas Owen, because I agree on the whole with 
what he has proposed. Two things seem to me to be very 
obvious. The first thing is that it is quite impossible that 
all the mail steamers of the world, with their enormous 
cargoes and enormous interests at stake of private import- 
ance and public importance, and their large number of 
passengers, should be liable, as they are liable, to be visited 
and to be taken into a port of some belligerent nation, 
a port which may be 1,000 miles away, on suspicion 
that they are carrying contraband of war. It seems to me 
impossible that that should continue. It also seems to me 
impossible to deprive belligerents of their rights to stop 
contraband of war being carried by passenger mail steamers 
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with valuable commercial cargoes. If mail steamers are 
carrying contraband of war, the belligerents have a right to 
prevent it, and therefore we must try to reconcile the two 
rights : that is to say, try to secure a belligerent from having 
contraband of war carried by passenger mail steamers, and 
try, on the other hand, to secure the neutral passengers on 
mail steamers from visit and detention and deviation into 
some port belonging to the captor. One way which Mr. 
Douglas Owen suggests is that the neutral nation should 
intervene and give, as it were, its word of honour that its 
passenger steamers would ^ not convey contraband, and 
should enforce that by a Government inspection and by 
making it a criminal offence for such vessels to ship con- 
traband. That is one way of doing it. Another way that 
has occurred to me is that without any such legislation 
a large steamship owner might put himself in communica- 
tion with his own Government, and might say, **I am ready 
to submit to any inspection which you like to make — I am 
willing to give bonds to pay if I fail — not only at the port 
of original despatch, but at all ports at which my ships 
touch, if you will put your agents on board to inspect. On 
the other hand I ask you to communicate with the two 
belligerents, and to obtain from them a Jetter or licence for 
me that my ship, fulfilling those conditions, shall not be 
arrested in the course of the voyage, or at any rate not 
arrested only on suspicion that it is not fulfilling all the 
conditions, but has taken some goods on board for transit 
which it ought not to do." There is a third way in which it 
might be done, even, perhaps, more direct. The steamship 
company might put itself, through its manager, in commu- 
nication direct with the two belligerents, and might say, 
**Send down to Southampton, or to the Docks in London, or 
to New York, a Japanese agent from Japan and a Eussian 
agent from Eussia, or, if you like, somebody you can trust, 
your Consul or anybody else, and I will ship under the 
supervision of any agent you like to appoint, and then I ask 
each of you in turn not to arrest me on the high seas.** All 
these are various ways of meeting the end to be attained. 
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Perhaps the most official way is that which is suggested by 
Mr. Douglas Owen. I feel convinced, having thought a 
good deal on this subject, that the time has come, not for 
diminishing the effective rights of belligerents, but for pre- 
venting the Prinz Heinrich, or one of the English mail 
steamers, or great American liners like the Paris, being 
diverted for 1,000 miles from her course, with all her pas- 
sengers on board, on suspicion of having contraband of war. 
For these reasons I second Mr. Douglas Owen's proposal. 
(Applause.) 

Mr. Akthub K. Kuhn (New York) : Mr. President, I 
would propose to the Conference a small amendment to the 
Resolution as proposed, provided, however, that the proposer 
of the Resolution accepts it as being in line with his view. 
The proposer has used the term ** international legislation.'* 
It occurs to me that if the word ** agreement *' were substi- 
tuted instead of " legislation,*' it would be clearer and mean 
more than the Resolution as now framed. The term " legis- 
lation " leaves it open as to how this reform would be first 
brought about. It might mean simply treaties between , 
two separate States, or two or more States, or it might 
mean simply legislation on the part of one State providing 
against and protecting commerce by these penal measures 
which Mr. Douglas Owen proposed in his paper; but if the 
term "agreement" were substituted instead of "legisla- 
tion," it would mean that all the nations could proceed at 
once. Do you accept that? 

Mr. Douglas Owen : As far as I am concerned I see 
no objection at all to your suggestion. In fact, I prefer it to 
my own. 

Sir Waltee Phillimoee : I agree. 

The Resolution, as amended, was put to the Conference 
and declared to be carried with one dissentient. 

Mr. Alexandee : I beg to propose that the remainder 
of M. Leval's Paper shall be taken as read, as it is printed 
and in the hands of the Members. We all regret very much 
that M. Leval has been prevented by indisposition from 
coming to the Conference as he intended. 
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The proposition was unanimously adopted. 
Mr. Thorvald Boye (Secretary in the Department of 
Justice, Christiania) then read the following Paper : — 

CONTEABAND OP WAE AND PEIZE COUETS. 



The Declaration of Paris of 1856 provides that the neutral 
flag covers enemy's merchandise with the exception of con- 
traband of war, and that neutral goods with the exception of 
contraband of war may not be captured under the enemy's 
flag. Though that declaration thus admits of seizure of con- 
traband of war, still it has in no way defined it. The ques- 
tion what is and what is not contraband has long been a 
diflicult problem, the attempts to solve which have given rise 
to considerable controversy. Each country follows its own 
rules, and these rules have changed at various times. The 
Maritime Powers, with a view to their own interests, have 
been bent on limiting or extending the list of prohibited 
goods. When neutral they have done their very best to up- 
hold their rights to trade with either of the belligerent States, 
but no sooner have they become belligerents themselves than 
they have tried to extend the list of contraband. This state 
of things has caused great uncertainty and done much 
damage to the neutral shipping trade. Consequently, it 
would be a matter of great importance to have the question 
what articles are and what are not contraband settled by an 
established definition and regulated once for all. 

Hugo Grotius divides all goods into three classes : — 
1st. Objects which have their use in war only, such as 
arms, ammunitions, &c. Such objects it is strictly forbidden 
to carry to the hostile country. 

2ndly. Objects which have no use in war, such as books 
and articles of luxury. These things may be freely carried 
to the enemy. 

Srdly. Objects which are useful both in war and in peace, 
such as money, provisions, ships, and articles of naval equip- 
ment (ancipitis usm). A belligerent nation should be en- 
titled to confiscate goods of the latter description when being 
en route to the enemy, provided that damages be paid. 

In that way Grotius hoped to settle the dispute. But the 
medium he adopted was highly indefinite and gave rise to 
fierce controversy. In the latter part of the seventeenth 
century and in the eighteenth century definitions of contra- 
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band of war were adopted in several treaties between a 
number of European States. By the Treaty of Utrecht, in 
1718, between France and England, confirmed by that of 
Aix-la-Chapelle in 1748, and by the Treaty of Paris in 1763, 
by that of Versailles in 1783, and by the Commercial Treaty 
with France in 1786, the list of contraband is strictly con- 
fined to munitions of war. Naval stores, provisions, and all 
other goods which have not been worked into the form of any 
instrument or furniture for warlike use by land or by sea, are 
expressly excluded from the list. 

The British method of waging war during the war between 
England and France at the close of the eighteenth century 
was to secure and to establish a complete supremacy on the 
seas, and to utilize that supremacy for the distress of the 
enemies of Great Britain by the extinction of their com- 
merce.* The English conduct towards the neutral trading 
vessels, and the fixing of all kinds of articles of food and 
naval stores as contraband, gave rise to the Leagues of 
Armed Neutrality. This controversy was at last terminated 
by the convention between Great Britain and Kussia in 1801, 
to which Denmark, Norway, and Sweden subsequently acceded. 
According to the third article of tKat treaty the following 
objects were to be held as contraband : — Cannons, mortars, 
firearms, pistols, bombs and grenades, balls, bullets, firelocks, 
flints, matches, gunpowder, saltpetre, sulphur and cuirasses, 
pikes, swords and sword-belts, knapsacks, saddles and bridles, 
excepting the quantity of the said articles which may be 
necessary for the defence of the ship and of those who com- 
pose the crew. 

This treaty of 1801 thus confined to contraband such 
articles only as were absolutely necessaries of war. This 
standpoint has subsequently been acceded to by the Con- 
tinental Powers during the wars of the nineteenth century. 
Of late, treaties for the fixing of contraband have been con- 
cluded less frequently. The belligerent Powers issue procla- 
mations for each separate war, stating what they hold to be 
contraband, and the neutral Powers on their part at times 
issue similar proclamations to their subjects. Germany, 
France, and most of the Continental Powers, especially con- 
sider as contraband only arms, ammunitions, naval and war 
materials, and military equipment and articles of clothing. 
According to Norwegian law the following articles are con- 
sidered as contraband, in conformity with the Eoyal Proclama- 
tion of the 30th April, 1904, § 1 : — ** Weapons, projectiles 

- G. Bowles, The Declaration of Paris of 1856, p. 101. 
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and ammunition, military equipments, and other articles 
directly employed in warfare, when such things belong to, or 
are destined for, belligerent powers, or their subjects, but not 
including supplies of such articles as may be required for^ the 
use of the vessel and her crew. The conveyance of articles 
which, in accordance with above regulations, are contraband 
of war, shall be a punishable offence.*' The same proclamation 
also decides that Norwegian vessels ** shall not carry coal to 
the forces of belligerents," no clause of punishment, how- 
ever, being added to the latter prohibition. The fact is that 
coal is not considered to be strictly contraband. A similarly 
worded proclamation was also issued by the Swedish Gov- 
ernment. 

The system most recently introduced divides contraband 
of war into two classes, the one consisting of articles manu- 
factured and primarily or ordinarily used for military pur- 
poses in time of war ; the second of articles which may be, 
and are, used for purposes of war or peace, according to cir- 
cumstances (absolutely and conditionally contraband). 

As to the English definition of contraband of war, the 
following are quotations from Wheaton's work * : — 

" The question as to what is and what is not contraband cannot as yet 
be answered with precision. No complete list of goods which are to be 
always deemed contraband has been drawn up. 

" The following goods have been held to be contraband under all 
circumstances by the English Prize Court, and are enumerated as such in 
the Admiralty Manual of Prize Law : — Arms of all kinds and machinery 
for manufacturing arms, ammunition (including lead, sulphate of potash, 
muriate of potash, chlorate of potash, and nitrate of soda), gunpowder and 
its materials, saltpetre and brimstone ; also gun-cotton, military equip- 
ments and clothing, and military stores ; naval stores, such as masts, 
spars, rudders and ship-timber, hemp, cordage, sail-cloth, pitch and tar, 
and copper fit for sheathing vessels ; marine engines and the component 
parts thereof, including screw-propellers, paddle-wheels, cylinders, 
cranks, shafts, boilers, tubes for boilers, boiler-plates, and fire-bars; 
marine cement and the materials used in the manufacture of it, as blue 
lias and Portland cement ; iron in any of the following forms : anchors, 
rivet-iron, angle-iron, round bars of from three-quarters to five-eighths of 
an inch in diameter, rivets, strips of iron, sheet plate-iron exceeding one- 
quarter of an inch, and Low Moor and bowling plates. 

" The following articles have been held to be contraband when the 
circimastances showed that they were probably intended to be applied for 
purposes of war : — Provisions and liquors fit for the consumption of army 
or navy; money ; telegraphic materials, such as wire, porous cups, platina, 
sulphuric acid, and zinc; materials for the construction of a railway, 
such as iron bars, sleepers, coal, hay, horses, resin, tallow, and timber." 

* International Law^ 4th ed.p. 667; cfr, Holland, British Admiralty 
Manual of Prize La/w (1888). 
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The English system has been adopted by the United 
States of North America* and by Japan. The latter country 
in the present war issued the following proclamation, dated 
10th February, 1904 :— 

" It is hereby decided that the undermentioned goods shall be regarded 
as contraband during the present war between Japan and Eussia : — 

** 1. — The following goods shall be treated as contraband of war in 
case they are going to pass through the enemy's territory, or in case they 
are destined for the enemy's territory, or his army or navy : — Arms, 
ammunition, explosives and the raw materials thereof (including lead, 
saltpetre, sulphur, &c.), and apparatus for manufacturing them, cement, 
uniforms and equipment of military and naval men, armour-plates, 
materials for the construction and equipment of men-of-war and other 
ships, and all other goods to be used solely for purposes of war. 

**2. — The following goods shall be treated as contraband of war in 
case they are destined for the enemy's army or navy, or in case, from the 
nature of the locality in the enemy's territory to which they are bound, 
they may be considered to be intended for the use of the enemy's army or 
navy : — Provisions, drinks, horses, harness, fodder, vehicles, coal, timber, 
money, gold and silver bullion, and materials for the construction of 
telegraphs, telephones, and railways. 

** 3. — Of the goods mentioned in the foregoing two clauses, those which 
on account of their quality or quantity may be judged to be evidently in- 
tended for the use of the ship that carries them shall not be treated as 
contraband." 

The following amendment, dated 9th February, 1905, is 
made in the above ofiBcial instruction : — In 2, after ** drinks," 
is added "clothes and materials for same"; and ''coal" is 
changed into '* coal and all other combustibles." 

Russia goes still further, issuing, on the 14th February, 
1904, the following proclamation : — 

" 6. — The following articles are deemed to be contraband of war : — 

(1.) Small arms of every kind, and guns, mounted or in sections, as 
well as armour-plates. 

(2.) Ammunition for firearms, such as projectiles, shell-fuzes, bullets, 
priming, cartridges, cartridge-cases, powder, saltpetre, sulphur. 

(3.) Explosives and materials for causing explosions, such as torpe- 
does, dynamite, pyroxyline, various explosive substances, wire-conductors, 
and everything used to explode mines and torpedoes. 

(4*) Artillery, engineering, and camp equipment, such as gun-carriages, 
anmiunition-waggons, boxes or packages of cartridges, field-kitchens and 
forges, instrument waggons, pontoons, bridge-trestles, barbed wire, har- 
ness, &c. 

(5.) Articles of military equipment and clothing, such as bandoliers, 
cartridge-boxes, knapsacks, straps, cuirasses, entrenching tools, drums, 
pots and pans, saddles, harness, completed parts of military uniforms, 
tents, &c. 

'^^ Cfi:. The Laws and Usages on Sea^ Art. 34-86. Washington: 
June 27th, 1900. 
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(6.) Vessels bound for an enemy's port, even if under a neutral com- 
mercial flag, if it is apparent from their construction, interior fittinors, and 
other indications that they have been built for warlike purposes, and are 
proceeding to an enemy's port in order to be sold or handed over to the 
enemy. 

■ (7.) Boilers and every khid of naval machinery, mounted or un- 
mounted. 

(8.) Every kind of fuel, such as coal, naphtha, alcohol, and other 
similar materials. 

(9.) Articles and material for the installation of telegraphs, telephones, 
or for the construction of railroads. 

(10.) Generally, everything intended for warfare by sea or land, as 
well as rice, provisions, and horses, beasts of burden, and other animals, 
which may be used for a warlike purpose, if they are transported on the 
account of, or are destined for, the enemy." 

Later still, a proclamation has been published, dated the 
8th (21st) April, 1904, to the effect that also cotton is to be 
included in the list of articles of contraband. 

The protest of several States was raised against this 
Eussian definition of contraband. Prompted by a question in 
the House of Lords, the English Secretary of State for Foreign 
Affairs, the Marquis of Lansdowne, on the 11th August, 
1904, made the following statement: — ** The Eussian definition 
included a number of articles which we have always regarded 
as prma/acie innocent, unless it could be shown that they 
were destined for the enemy's use. We pointed out that the 
inclusion of all provisions in this category was a very serious 
innovation, and we stated that we felt bound to reserve our 
rights by protesting at once against the doctrine that it is for 
the belligerent to decide that certain articles or classes of 
articles are as a matter of course, and without reference to 
other considerations, to be dealt with as contraband of war, 
regardless of the well-established rights of neutrals. We 
went on to say that we could not consider ourselves bound to 
recognize as valid the decision of any Prize Court w^hich 
violated those rights, or was otherwise not in conformity with 
the recognized principles of international law." 

In consequence of the Eussian Government considering 
the articles enumerated in rule 6 as ** unconditionally contra- 
band," among others coal, the following was stated in an 
English note to the Eussian Minister of Foreign Affairs : — * 
*' The treatment of coal as unconditionally contraband is 
diametrically opposed to the declaration made at the West 
African Conference, held in Berlin, 1884, by the Eussian 

-'' Cf, Correspondence respecting contraband of war in connection 
with the hostilities between Eussia and Japan (Russia, nr. I, 1905). 
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plenipotentiary, who stated that his instructions were per- 
emptory, and that his Government refused categorically to 
consent to any treaty, convention, or declaration of any kind 
which would imply the recognition of coal as contraband of 
war." The Eussian reply was " that it was permissible for 
the Eussian Government to change their views since 1884, 
during which time many developments and circumstances 
had occurred which had induced them to modify their opinion. 
At the commencement of a war every belligerent had hitherto 
exercised the right of announcing what would be considered 
as contraband of war, and the list of such articles necessarily 
varied with the resources of the adversary."* 

Many authors have proposed the adoption of a uniform 
definition of contraband of war,t no result, however, being 
arrived at as yet. The propositions made for defining this 
special quality of goods have not met with general approval. 
The belligerents are naturally interested in extending contra- 

* Gorrespondence respecting contraband of war, &c., p. 1. 

+ C/r. especially the publications of the Institut de Droit International, 
Annuaire, 1894-96, pp. 60 and 346 ; 1896-96, pp. 33 and 191 ; 1896, pp. 98 
and 206 ; 1897, pp. 44 and 311. In 1896 the following proposal was 
adopted by the Institut de Droit International : — 

** § 1. — Sont articles de contrebande de guerre ; 1, les armes de toute 
nature ; 2, les munitions de guerre etles explosifs ; 3, le materiel militaire 
(objets d*^quipement, affuts, uoiformes, etc.) ; 4, les vaisseaux ^quip^s pour 
la guerre ; 6, les instruments specialement faits pour la fabrication imme- 
diate de munitions de guerre ; lorsque ces divers objets sont transportes 
par mer pour le compte ou d. destination d'un bellig^rant. 

La destination pour Tennemi est pr^sum^e lort-que le transport va k 
Tunde ses ports oubien k un portneutre qui d'apr^sdes preuves ^videntes 
et de fait incontestable, n'est qu'une ^tape pour TennenCii, comme but final 
de la m§me operation commerciale. 

§ 2. — Sous la denomination de munitions de guerre doivent dtre 
compris les objets qui, pour servir imm^diatement k la guerre, n'exigent 
qu'une simple reunion ou juxtaposition. 

§ 3. — Un objet ne saurait 6tre qualifi^ de contrebande k raison de la 
seule intention de I'employer k aider ou favoriser un ennemi, ni par cela 
seul qu'il pourrait etre, dans un but militaire, utile k un ennemi ou utilise 
par lui, ou qu'il est destin^ k son usage. 

§ 4. — Sont et demeurent abolies les pr^tendues contrebandes desig- 
nees sous les noms, soit de contrebande relative^ concernant des articles 
(usuB andjpitia) susceptibles d'etre utilises par un belligerant dans un but 
militaire, mais dont Tusage est essentiellement pacifique, soit de contre- 
bande accidentelle, quand les dits articles ne servent specialement aux 
bats militaires que dans une circonstance particuliere. 

§ 6. — Neanmoins, le belligerant a, k son choix et k charge d'uue 
equitable indemnite, le droit de sequestre ou de preemption quant aux 
objets qui, en chemin vers un port de son adversaire, peuvent egalement 
servir k Tusage de la guerre et a des usages pacifiques." (Annuairet 1896, 
p. 230.) 

7 
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band to snch articles as may be instrumental to the pi'olonga- 
tion of the war, as being necessary for the support of the 
enemy, and protecting him from being forced to surrender. 

The necessaries of war vary with the different countries 
according to the physical conditions and situation of the 
country. The adversary, especially when a great maritime 
Power, naturally avails himself of this fact. To this day the 
English especially seem unwilling to reduce the list of articles 
held by them to be contraband. 

In Mr. Holland's British Admiralty Manual of Prize Law 
it is stated that it is part of the prerogative of the Crown during 
the war to extend or reduce the lists of articles to be held abso- 
lutely or conditionally contraband, and Mr. Hall says: — * 
** The proposition that contraband cannot be limited to muni- 
tions of war, and that the articles composing it must vary with 
the circumstances of particular cases, becomes the simple ex- 
pression of common sense. There can be no question that 
many articles of use alike in peace and war may occasionally 
be as essential to the prosecution of hostilities as are arms 
themselves ; and the ultimate basis of the prohibition of arms 
is, that they are essential.*' 

In the present war we have seen England — being a neutral 
State — try to prevent the extension of contraband as being 
injurious to commerce and shipping trade. What is to be 
regarded as contraband should not be decided by sentiment 
of the belligerent power, but be defined uniformly for all 
countries. 

Indeed, to settle these questions by means of an inter- 
national treaty will be a task of considerable difiBculty. That 
is the end, however, to be gained, and no doubt a satisfactory 
result may be reached by mutual indulgence on the part of 
the great nations. By adopting a treaty of that kind greater 
emphasis would be given to the provisions of the Declaration 
of Paris cited above. 



II. 

If the cargo of a neutral ship, on being inspected by a ship 
of war belonging to a belligerent Power, is supposed to contain 
contraband of war, the ship is invariably captured and taken 
to a port belonging to the belligerent Power. There the case 
is tried by a Prize Court. The members of the latter are 
chosen among persons belonging to the belligerent Power in 

* A Treatise on International La/w, 5th ed., p. 666. 
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question, and gives judgment in conformity with the special 
laws of that country, though the function of a Prize Court is 
to decide between the subjects of the belligerent State and 
those of the neutral States. 

The belligerent nation is party and judge in one. This 
fact involves the danger of the decision not always being 
absolutely impartial. Indeed, we often find that neutrals 
complain of the decision of a Prize Court. 

The question of a reform of the constitution of Prize Courts 
is very old. As early as 1759 the Danish author, HObner, in 
his well-known work,* published in that year, proposed that 
the constitution of the Prize Courts should be that of a jury 
consisting of members from different uninterested nations. 
The matter has since then been discussed by many authors. 
In like manner, the Institut de Droit International has been 
busy examining into the matter.t 

In some countries the constitution of Prize Courts is en- 
tirely judicial, as is the case in England and in the United 
States. In other countries the character of the Prize Courts 
is administrative, as in Prance, Italy, and Spain, and still 
in some countries their constitution is a mixed one. The 
following arrangement is generally considered to be the most 
reasonable and practical — viz. that judgment in the first resort 
should be given by the Prize Courts in the belligerent country 
to which the captor in question belongs ; the uniformity of 
their constitution, however, being as strictly observed as 
possible, in order to make them real courts of justice observant 
of legal forms with regard to their decisions. If one of the 
parties is dissatisfied with the decision, the said party should 
be allowed to appeal to an international court. 

A treaty concerning the question whether a neutral ship 
or cargo at the request of one of th^ parties may be brought 
in for adjudication by a court, consisting not only of members 
belonging to the belligerent country, but also to the neutral 
State in question, would not be wholly unprecedented. In- 
stances of it are to be found in a treaty between the King 
of Denmark-Norway and the King of Great Britain of the 
11th June, 1670, according to which the question whether a 
ship carries prohibited goods is to be tried and adjudged, at 

* De la scdsie dea h&timents neui/res^ ii* 21. 

+ Cfr. Annuaire de V Institut, 1879-80, i. p. 99 ; 1882-83, p. 101 ; 
1883-85, p. 168; 1885-86, p. 167 ; 1887-83, p. 188. One of its members, 
Westlake, proposed the establishment of an International Goart of Ap- 
peal ; anotner member, Bulmerincq, the establishment of International 
Courts both of first and second instance. 
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the request of one of the parties, by certain commissaries 
appointed by both the kings.* 

The Institut de Droit International, at the sitting of Heidel- 
berg in 1887, adopted a "reglement sur les prises maritimes,'* 
among other things containing provisions for the establish- 
ment of Prize Courts consisting of five members. The President 
and one member are to be chosen by the belligerent State; the 
three remaining members are to be appointed by three neutral 
States, one from each respective State, t 

An international court for the adjudication of prize matters 
would be able to work the more easily, provided that the rules 
by which it was to judge, in cdsu, those concerning contraband 
of war were fixed by an International Convention, and made 
uniform for all countries. 

III. 

The question whether a ship carries contraband of war 
should be decided by a court having power to inspect the 
ship's papers, and if necessary examine the nature of the 
cargo itself. But supposing the ship of war is unable to 

* Cfr. Treaty between Great Britain and Denmark-Norway of 11th 
June, 1670, which contains the following provisions : — 

** § 85. Et poor plus grande seuret^ des sujets des deux Boys, et 
pour prevenir toute violence, qui pourroit leur ^tre faites par lesdits 
navires de guerre, il sera fait de tres expresses inhibitions et deffences k 
tons commandants de navires de guerre appartenans au Boi de Grande- 
Bretagne et a tons ses autres sujets, de troubler, ni molester les sujets du 
Boi de Danemarc; s*ils en ueent autrement, ils seront tenus en leurs 
personnes et biens des dommages et inter^ts souferts, et a souffrir, 
jusqu'd< la restitution et reparation. Les m§mes deffenses seront pareille- 
ment faites a tons commandants des navires de guerre appartenans au 
Boi de Danemarc et k tons ses autres sujets, de troubler, ni molester les 
sujets du Boi de la Grande-Bretagne, pourvu toutes fois que toutes lesdites 
actions soient examinees et jug^es par voye de Droit selon la forme de la 
Justice, dans les Cours d'Amiraut^ des deux Bois, ou si Tune ou Tauti e 
partie se trouvant ^trangere, dans le lieu oii Paffaire doit Stre decid^e, le 
trouve plus a propos, le fait sera examine devant des commissaires que 
les deux Bois deputeront k cette fin, aussit6t qu'ils en seront requis, afin 
que par ce moyen, les procedures n^en soient pas seulement faites sans 
beaucoup de depense, mais encore qu*elles soient termin^es en trois mois 
de temps, tout au plus." 

f ** § 86. L'organisation des tribunaux de prises de premiere instance 
demeure reglee par la legislation de chaque ^tat. 

" § 100. Au d^but de chaque guerre, chacune des parties bellig^rantes 
constitue un tribunal international d'appel en mati^re de prises maritimes. 
Ghacun de ces tribunaux est compose de cinq membres d^sign^s comme 
suit. L*4tat bellig^rant nommera lui-meme le president et un des mem- 
bres. II d^signera en outre trois Etats neutres, qui choisiront chacun un 
des trois autres membres.'* {Annuaire, 1887-88, p. 239.) 
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bring the prize into port for adjudication, the question arises 
whether the ship of war must let the neutral ship pass on, or, 
according to circumstances, may destroy it. As will be 
known, this question has been raised during the present 
hostilities between Eussia and Japan. Eussian cruisers have 
destroyed several neutral trading vessels. Their ports in 
East Asia being blockaded by the Japanese, the Eussians had 
no longer any place to which their prizes might be carried. 
To take them to Europe was quite out of the question. As 
will be remembered, great indignation was excited, and 
protests raised in Great Britain, when the Knight Com- 
nianderf captured on the ground of carrying contraband, was 
sunk by the Eussians under pretence of its being extremely 
diflScult for the vessel to be brought in for adjudication. 
The Vladivostok Prize Court subsequently condemned her. 
Since then several trading ships have been destroyed under 
similar circumstances. This proceeding is in conformity 
with the Eussian Prize Eegulations, according to which 
Eussian commanders are empowered to destroy their prizes 
uuder such exceptional circumstances as their bad condition, 
risk of recapture, distance from Imperial ports or their 
blockade, and danger to the Eussian cruiser or to the success 
of her operations.^ 

In like manner the French regulations of 1870 (§ 20) 
provide that a cruiser is empowered to destroy a prize if 
the release of it should expose the operations of the cruiser 
to danger. The American regulations state : " If there are 
controlling reasons why vessels may not be sent in for 

* This is in harmony with the provisions adopted by the Institut de 
Droit International in 1882 in its " r^glement de prises maritimes ** : — 

•* § 60. II sera permis an capteur de bruler ou de oouler has le navire 
saisi, apr^s avoir fait passer sor le navire de guerre les personnes qui se 
trouvaient k bord, et d^charg^ autant que possible la cargaison, et apr^s 
que le commandant du navire capteur aura pris a sa charge les papiers 
du bord et les objets importants, pour Penqu^te judioiaire et pour les 
reclamations des propri^taires de la cargaison en dommages et int^rSts, 
dans les cas suivants : 

1. Lorsqu'il n'est pas possible de tenir le navire a flot, a cause de 
son mauvais ^tat, la mer ^tant houleuse. 

2. Lorsque le navire marche si mal qu'il ne pent pas suivre le 
navire de guerre et ponrrait facilement dtre repris par I'ennemi. 

8. Lorsque Tapproche d'une force ennemie sup^rieure fait craindre 
la reprise du navire saisi. 

4. Lorsque le navire de guerre ne pent mettre sur le navire saisi 
im Equipage suf&sant sans trop diminuer celui qui est n^oessaire d. sa 
propre surety. 

5. Lorsque le port oii il serait possible de conduire le navire saisi 
est trop ^loign^." (Annuaire, 1882-83, p. 221.) 
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adjudication, as unseaworthiness, the existence of infectious 
disease, or the lack of a prize crew, they may be appraised 
and sold ; and if this cannot be done they may be destroyed. 
The imminent danger of recapture would justify destruction, 
if there was no doubt that the vessels were good prize. But, 
in all such cases, all the papers and other testimony should 
be sent to the prize court, in order that a decree may be duly 
entered.*'* In contrast to this the English practice provides 
that a captor must bring in the captured property for 
adjudication, and must use all reasonable speed in doing so. 
To destroy a neutral ship is a punishable wrong ; if it cannot 
be brought in for adjudication, it can and ought to be re- 
leased. + In like manner the Japanese regulations state that 
Japanese commanders may destroy an enemy's vessels, if 
they cannot send them into port, but neutral vessels must be 
released after any contraband articles have been taken out of 
them. 

To invest a ship of war with the power of destroying a 
hostile trading vessel seems an objectionable thing ; but the 
said proceeding, when neutral merchant-ships are concerned, 
is absolutely unjust. Whether a cargo contain contraband or 
not may often be a matter of opinion. To bring the case 
before a court in the country of the belligerents after the 
destruction of the ship is but a poor security to the neutrals. 
The ship of war should only be invested with executive power, 
and not, as is partly the case according to Eussian regula- 
tions, with jurisdiction. From a judicial point of view, pre- 
ference must be given to the English provisions. It must be 
admitted, however, that the question is very difi&cult, owing to 
the varying interests of the different countries, but it should 
not prove impossible to solve. 

At the International Conference at The Hague in 1899, the 
subject of fixing rules for the rights and duties of neutrals was 
introduced by the deputy of Luxemburg. The Conference, 
however, restricted itself to expressing a wish that the matter 
might be treated at a future conference. 

At the request of President Boosevelt negotiations have 
been carried on for holding an international conference after 
the close of the present war, in order to discuss different 
questions concerning the law of nations. It would be a 
great benefit to trade and commerce if unity could be estab- 

* Of. The Laws and Usages on Sea. A naval war code, prepared 
by Captain Charles H. Stockton, U.S.N., and prescribed for the nse of 
the navy by general order, dated Washington, June 27th, 1900 (art. 50). 

I Cf, Hall, International Law, 5th edition, p. 785. 
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lisbed with regard to the above questions : the definition of 
contraband of war, the establishment of international courts 
of appeal in prize matters, aud an agreement respecting 
the ' disputed question of the sinking of neutral ships which 
the captor in question is not able to bring before a prize court 
for adjudication. 

It is to be hoped that the divergent regulations which are 
now in force in the different countries may be superseded by 
a real law of nations. In that case, the present war would 
indirectly contribute to the development of international law, 
as indeed has been the effect of several previous wars. The 
work of a future conference should be to secure the rights of 
neutrals so that the sad consequences of war may affect the 
neutral trade and commerce as little as possible. The adoption 
of an international treaty respecting these subjects would be 
a step towards the promoting of peace, a great victory for 
jurisprudence, and a good progress in civilization. 

THOEVALD BOYE. 

At 12 o'clock the Conference suspended its sitting and 
resumed at 1.15 p.m. 

M. Georges Marais (Advocate of the Court of Appeal, 
Paris) presented the following Paper : — 

LE CHAEBON: PEUT-IL ETEE CONSID]&R]fe 
COMME UNE CONTEEBANDE DE GUEEEE ? 

Observations preliminaires. 

I. 

La declaration de guerre entre deux peuples a pour 
consequence de substituer un etat de fait pur et simple au 
regime juridique qui unissait anterieurement les bellig^rants. 

Ceux-ci ont pour premier devoir et pour unique objectif 
d'obtenir la victoire dans le delai le plus court possible. 

Les moyens qu'ils emploieront paraitront sans doute 
excessifs ; ils n'en seront pas moins commandes par la 
situation. Assurement, il ne s'agit pas de faire Tapologie 
des atrocit^s que comportent les guerres modernes ; mais de 
regarder en face la situation ineluctable qui en d^coule, tout 
en essayant d'y apporter au regard des neutres, les tempera- 
ments n^cessaires. 

Les neutres, en eflfet, tout en s'ahstenant de prendre 
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parti dans la lutte engagSe, entendent conserver la faculte 
de commercer comme auparavant, soit avec les deux bellige- 
rants, soit avec Tun d'entre eux. 

Toutefois il peut 6tre de rint6r6t militaire de Tun des 
bellig^rants d'interdire tout commerce entre son adversaire 
et les puissances neutres, car, ce ne sont pas seulement les 
combats qui aflfaiblissent la force de resistance d'une nation. 
La misere, la famine, les privations, les entraves dans le 
ravitaillement amenent encore bien plus stirement un tel 
resultat ; puisque Teflfet de ces maux se repercute sur le pays 
tout entier, et non pas seulement sur les armees en contact. 

Dfes lors, en vertu de cette id6e g6nerale, celle du salut 
public, nous comprenons fort bien le d^sir que peuvent 
eprouver les belligerants de proclamer contrebande de guerre 
tous objets qu*ils pensent ^tre susceptibles de fortifier ou de 
soutenir dans la lutte, Tarmee et la nation ennemie. 

Ces int^r^ts opposes amenent facilement des conflits dont 
les hommes d'Etat modemes ne sauraient m^connaitre la 
gravite. 

Tout r^cemment, le 10 Novembre, 1904, au banquet du 
Lord Maire, Lord Lansdowne pronon9ait ces paroles signifi- 
catives : 

*' Les regies qui sont reconnues comme liant les neutres 
sont extrfemement obscures parce qu*elles naquirent d'exp^ri- 
ences faites quand le commerce des neutres s'exergait 
dans des conditions toutes diff^rentes de celles des temps 
actuels. 

** Nous ne pouvons qu'employer les ressources de la diplo- 
matic pour amener les belligerants a user de leurs droits 
avec moderation.'* 

Sp6cialement, la question se pose de savoir si le charbon, 
doit Itre consid^r^ comme contrebande de guerre. 

Est-il, en effet, necessaire de rappeler les emplois 
multiples du charbon dans la vie moderne d*un peuple, et 
partant, dans les guerres qu*il est appel6 i soutenir? 

Sans charbon, comment actionner les fabriques d'armes 
et de munitions, comment mettre en mouvement par la voie 
ferr^e les troupes destinees a 6tre transportees sur les diffe- 
rents points du territoire ; comment armer ces navires 
enormes et les lancer sur les mers pour la defense des 
colonies ou Tattaque des escadres ? 

Un peuple qui serait prive de charbon ne pourrait pas 
continuer la guerre bien longtemps ; une flotte mise dans 
I'impossibilite de s'approvisionner et de se r^approvisionner 
en charbon devient une proie toute designee pour Tennemi ; 
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k moins que, enbouteill6e dans quelque port, elle ne se r6signe 
k un r61e purement passif . 

Le charbon est, done, un agent direct de premiere 
importance dans la guerre moderne, et si cela est Evident 
pour le charbon destin^ aux armies, cela Test assur^ment 
aussi, quoique dans une mesure moindre, pour celui que 
rtelame Tindustrie. Un bellig^rant ne pourrait pas assister 
a Tarrfet subit de ses usines, forges, chantiers et etablisse- 
ments industriels de toute sorte sans subir un veritable 
desastre au point de vue de sa puissance militaire. 

Aussi, n'est-il point ^tonnant que la question du charbon 
en temps de guerre ait pr^occup^ les jurisconsultes et fait 
Tobjet de mesures r^glementaires de la part des gouverne- 
ments interesses. 

Nous nous proposons de resumer ici les opinions des 
savants, la pratique des gouvemements et la solution ration- 
nelle de ce probleme. Nous verrons ensuite si celui-ci ne 
pourrait pas et ne devrait pas faire Tobjet d*un accord 
international. 

II. 

La doctrine est profond^ment divis^e sur ce sujet.* 
Certains th^oriciens pr^occup^s de limiter strictement entre 
les bellig^rants les eflfets de la guerre, estiment que la houille 
ne doit jamais 6tre consid^ree comme une contrabande de 
guerre. lis pensent que par suite de ses usages industriels 
si varies, il est arbitraire de Tenvisager seulement au point 
de vue des services rendus aux armies. 

Dans ces conditions, n'est-il pas injuste d*interdire aux 
neutres le commerce d*une matifere qui ne constitue pas un 
objet militaire direct ? 

Nous citerons parmi les d^fenseurs de cette opinion 
M.M. Hautefeuille (France),! Vidari (Italie),t Calvo 
(Amerique du Sud).§ 

Un auteur fran9ais, M. Pi^delievre || va mfeme jusqu'a 
declarer que la contrabande de guerre ne comprend pas la 
houille, quelles qu'en soient la destination et les quantites 
transport^es. 

D'autres jurisconsultes, plus pen^tres des n6cessites de la 

'•' Le charbon f contrebande de guerre, par Selosse, Clunet, 1898, 
p. 441. 

t Droits et devoirs des nations neutres^ T° 2, p. 143. 

I Del Bispetto della Proprieta priv<^tay p. 309. 
§ Le Droit International, T° 4, p. 27. 

II Precis de Droit International public, T° 2, N° 1195. 
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guerre, n'hesitent pas a ranger la houille parmi les objets, qui, 
dans tons les cas, doivent etre consid^res comme matiere de 
contrebande. 

Dans cet ordre d'idees, M. Funck Brentano * a dit : 
** Tout ce qui en temps de guerre peut prolonger la lutte, 
soutenir les forces de I'ennemi, Tempfecher de se soumettre 
peut 6tre declare contrebande par I'autre bellig6rant, et les 
neutres sont obliges de s'y soumettre, tout comme au droit 
de visite/* 

En face de ces deux theses extremes d'autres auteurs 
preconisent une solution mixte et tirent leur crit6rium de la 
destination du charbon transports. 

Si le charbon, disent-il, est destinS aux armies ennemies, 
il doit fetre consider^ comme contrebande de guerre ; si, au 
contraire, il est exp6die a destination d'un point du territoire 
ennemi, mais au profit de particuliers, le commerce en est 
licit e. 

Ainsi Phillimore (Anglais), t declare que **le charbon 
peut suivant les circonstances, en particulier suivant la 
quantity et la destination, devenir passible de confiscation." 

Heffter (Allemand),t enseigne que **ce n*est que lors- 
qu'il y a des motifs suffisants d'attribuer a certains articles 
de commerce des neutres une importance pour les forces 
navales de I'ennemi que Ton pourrait permettre k des 
belligerants d'avoir recours a des voies de faits." 

Ces courtes citations montrent que la question du 
charbon, contrebande de guerre, est fort incertaine, puisque 
les esprits les plus autoris6s Smettent k ce sujet des opinions 
contradictoires. 

Aussi, est-il peut-6tre plus pratique, et plus instructif, 
d'etudier la conduite suivie par les diffSrents gouvernements. 



III. 

Une distinction tout d'abord s'impose en cette matifere. 

II ne saurait s'agir pour un Stat neutre, en tant que 
puissance, d*expSdier du charbon aux sujets de Tun des 
belligSrants. Les Stats ne se livrent pas dans TStat actuel 
de la civilisation k des operations commerciales interna- 
tionales. 

Mais, rStat neutre, k moins de violer sa neutralite ou de 

* Funck Brentano, Bev, de Dr, Intemat, public, 1894, p. 329. 

+ Phillimore, Com, III., p. 355. 

I HeflPber, Dr, des Gens, paragraphs 614. 
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s'exposer aux consequences qui decoulent de cette violation, 
doit s*abstenir de fournir du charbon aux Gouvemements 
ennemis, notamment k leur flotte, dans la mesure oil cette 
fourniture leur permettrait d'entreprendre ou de continuer 
des operations militaires. 

II ne doit pas non plus permettre que leurs navires 
rel4chent dans ses ports pour en faire une base d'op^ra- 
tions, y guetter Tennemi, s'y r^parer, et y trouver un refuge 
^permanent en cas de poursuite. 

Toutefois la pratique fran9aise autorise la rel4che d'une 
escadre belligerante dans les ports nationaux ainsi que la 
fourniture des vivres, denr^es, approvisionnements stricte- 
ment necessaires a la subsi stance de son Equipage et a la 
s^curite de sa navigation.* 

De mfeme, le 27 Avril, 1898, lors de sa Proclamation de 
Neutrality, au debut de la guerre Hispano-Am^ricaine, 
TAngleterre a d6clar6 qu'elle permettait de donner dans les 
ports anglais aux navires belligerants la quantity n^cessaire 
de charbon pour les mener jusqu'au port le plus voisin 
de leur propre pays ou jusqu'a quelque destination plus 
rapprochee. * 

Le Gouvernement japonais avait promulgue un d^cret 
con9u a peu pres dans le mfeme esprit. II pr^cisait que 
tout navire de guerre qui se serai t appro visionne de charbon 
dans un port japonais, ne pourrait le faire de nouveau avant 
qull ne se soit ecoul6 un delai de trois mois depuis la 
prec6dente fourniture. + 

Mais ce sont la des mesures qui sont commandees en 
quelque sorte par des raisons d'humanit^. 

Comment, en effet, laisser en mer une escadre incapable 
d'avancer, faute de combustible, ou sur les vaisseaux de 
laquelle les vivres manqueraient ? 

Ces actes de bienveillance doivent ^tre d'ailleurs ap- 
pliques avec impartialite aux deux belligerants. 

IV 

Mais a c6te des gouvemements pour lesquels la neutralite 
est assez facile k observer, il y a les sujets de ces gouveme- 
ments. 

Ceux-ci sont-ils tenus d'observer la mfeme reserve que 
I'Etat dont ils font partie? 

* Circulaire du Minist^re de I'lnterieur aux Pr^fets, publi^e au 
Jou/mal Officiel du 16 Fevrier, 1904. 
t Clunet, 1904, 286. 
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Assur^ment leur conduite n'est pas soumise aux mfemes 
obligations. Sous leur propre responsabilit^, k leurs risques 
et perils, ils ont le droit sans que leur gouvemement doive 
8*3'' opposer, d'essayer de fournir a Tindustrie ou a Tarm^e 
ennemie, toute denree susceptible de faire Tobjet d*un 
commerce quelconque. Ils s'exposent seulement aux 
mesures que les bellig^rants se croiraient autoris^s de 
prendre a leur 6gard, et, en cas de foumiture de contrebande, 
I'intervention de leur gouvernement a leur profit ne se 
manifestera pas. 

C'est ainsi qu'au d^but de la guerre de 1870, dans sa 
proclamation de neutrality, a la date du 9 AoUt, 1870, le 
gouvernement de la reine Victoria, recommandait theo- 
riquement k ses sujets de s'abstenir du commerce d'objets de 
contrebande. 

'' Par les pr6sentes, nous avisons tons nos sujets qui se 
rendraient coupables, des infractions ci-dessus prevues qu'ils 
le feront k leurs risques et perils et n*obtiendront en rien 
notre protection contre la capture ou les penalites encourues, 
mais qu'au contraire ils encourront pour cette pratique 
bldmable, notre vif micontentement.'* 

Proclamation, d'un caractere assez platonique comme 
rhistoire s'est chargee d'en apporter le t^moignage ! 

Or, a ce point de vue, la France est encore sous 
Tempire de reglements ^dictes k une 6poque ou le charbon 
n*avait qu'une importance a peu pres nulle sur Tissue d'une 
guerre maritime. 

L'Ordonnance sur la marine de 1681 et le reglement 
royal du 26 Juillet, 1778, enum^raient les objets qui faisaient 
partie de la contrebande de guerre. 

Le charbon, et pour cause, n'y figurait pas. 

Aussi, chaque fois que la France, a dti prendre une 
decision sur cette question, a-t-elle admis le libre commerce 
de la houille par les neutres chez la nation ennemie. 

II en a ^t6 ainsi, notamment pendant la guerre franco- 
russe de 1854, et pendant la guerre franco-allemande de 
1870. (Instructions des 31 Mars, 1854 et 25 Juillet, 1870.) 

Toute autre, et bien sup^rieure, a notre avis, au point de 
une belliqueux et commercial, est la pratique suivie par 
I'Angleterre pendant le cours du XIXe siecle. Les hommes 
d'Etat anglais sont peu portes a codifier ce genre de 
matieres ; ils prefferent se r^server et agir suivant les 
circonstances au mieux des inter^ts gen^raux de leur pays. 
En politique, au moins en politique internationale, les 
Anglais aiment assez peu les theories et les theoriciens ; ils 
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ont avant tout un go At prononc6 pour les r^alites. Nous ne 
pouvons que les f^liciter ou les envier; nous n^arriverons 
jamais k les imiter: le temperament fran9ais id^aliste s'y 
oppose. 

Quoiqu'il en soit, la doctrine anglaise, ou pour parler 
plus exactement la pratique anglaise, parait ^tre a peu pres 
la suivante : — 

Si TAngleterre ne prend pas part a la guerre, elle ne 
considere pas le charbon comme contrebande de guerre d'une 
fagon absolue ; son interet de pays exportateur de houille 
rincite k maintenir et k defendre autant que possible la 
liberte de cette branche de commerce. 

Si, au contraire, TAngleterre est au nombre des pays 
bellig6rants, elle a une notion trop claire de la necessite 
pour ses adversaires d'assurer leurs approvisionnements de 
charbon ; aussi n*hesite-t-elle pas a proclamer le charbon 
contrebande de guerre. Le ** Manual of Naval Prize Law *' 
publi6 par TAmiraut^ Britannique en 1888, declare qu'il fait 
partie des prerogatives de la Couronne pendant la guerre 
d'etendre ou de restreindre les listes des articles devant 
fetre tous consid^res comme contrebande absolue ou con- 
ditionnelle.** 

II est utile de montrer par quelques exemples comment 
cette latitude a 6t6 exerc6e. 

En 1854, pendant la guerre Anglo-Eusse, TAngleterre 
declara contrebande de guerre le charbon k destination de 
la Eussie, alors que son alli6e, la France, en autorisait le 
transport. 

Au contraire, en 1870, TAngleterre refusa de prohiber 
chez ses sujets le commerce des armes et de la houille. Des 
exportations considerables de ces matiferes eurent lieu a 
destination des ports franc^ais. La Prusse se crut autorisee 
k faire parvenir des representations diplomatiques au 
gouvemement anglais. 

Mais le ministre anglais. Lord Granville, repondit au 
Comte Bernstorflf: — 

** Vouz demandez que Texportation d'armes, de muni- 
tions, de charbons et d'autres objets de contrebande de 
guerre soit interdite, et vous avez observe que le gouveme- 
ment de sa Majeste avait declare que la loi autorisait le 
pouvoir executif k prendre ce parti. II n'est pas douteux 
que le pouvoir executif a, en vertu du Customs Consolidation 
Act de 1853, le pouvoir legal de prohiber Texportation de la 
contrebande de guerre, mais, des autorites considerables 
peuvent etablir qu'une telle exportation n*est pas, en fait, 
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interdite par notre loi nationale, et qu'il n'a pas 6t6 dans 
Tusage de prohiber cette exportation, sat// dtaTW le ecus oU 
Us interets de ce pays etaient directement en jeUy comme, par 
exemple, dans le cas oil la Grande Bretagne etait obligee de 
se d^fendre, et encore dans quelques-uns de ces cas, comme, 
par exemple, durant la guerre de Crim6e. Des doutes 
considerables ont pris naissance, alors que ces mesures 
etaient en vigueur, sur le point de savoir si la prohibition, 
quand on essayait de la faire observer, ofl&rait pour Tennemi 
autant de d6savantages que d'inconvenients pour nous- 
mSmes.'* 

Cette lettre constituait un excellent manifeste de politique 
utilitaire. L'Allemagne n'insista pas, et les exportations 
d*armes et de charbon continuferent. 

De meme encore en 1885, la France 6tait alors en guerre 
avec la Chine. Le gouvemement frangais 6mit la preten- 
tion de faire consid6rer le riz comme contrebande absolue h, 
raison des services que cette denr^e pouvait rendreiTennemi 
pour Talimentation des armies et m6me pour le paiement 
des imp6ts. 

L'i^jigleterre protesta imm^diatement, et le 27 Fevrier, 
1885, Lord Granville ecrivait k M. Waddington: — * 

** Le gouvernement de Sa Majest6 est d'avis que le point 
essentiel k definir est de savoir s'il existe des circonstances 
relatives k une cargaison particulifere quelconque ou k sa 
destination qui permettent d'ecarter la supposition que les 
articles de cette nature ont pour destination Tusage ordinaire 
de la vie et de d^montrer, a premiere vue et k tout 
evfenement, qu'ils sont destines k un usage militaire. Cette 
definition n'est pas faite dans la note de Votre Excellence 
relativement k la destination du riz ou aux b6ts auxquels 
on entend Tappliquer. En consequence, j'ai Thonneur 
d'informer Votre Excellence que le gouvemement de Sa 
Majeste ne peut donner son assentiment au droit du gou- 
vemement fran9ais de declarer que le riz est d'une fa9on 
generale, contrebande de guerre, s'il est transporte k un port 
quelconque au nord de Canton." 

L*interet de TAngleterre etait en cette espfece manifeste. 
Pays transporteur de riz, gr&ce a ses possessions et k son 
commerce en Extreme-Orient, il lui importait de ne pas 
admettre la pretention du Gouvemement fran9ais, qui, sans 
distingaer entre le riz k Tusage des armees et celui a Tusage 

* Fromageot : Dea vivres consider is comme contrebande de guerre^ 
Clunet, 1900, page 41. 



( 111 ) 

des particuliers, entendait en interdire le trafic d'une fa9on 
absolue. 

Plus tard, pendant la guerre hispano-americane de 1898, 
TAngleterre a f ormule au sujet du charbon comme en 1885 
pour le riz, une doctrine intermediaire qui sauvegardait 
Buffisamment ses int^r^ts de puissance neutre, et qui, cepen- 
dant, ne m^connaissait pas que le charbon est essentiellement 
un article de guerre pour les bellig6rants. 

C'est ainsi que la Chambre de Commerce de Newport 
(Angleterre), aprfes avoir questionn6 le Ministere des affaires 
Etrangferes, regut le 5 Mai, 1898, la lettre suivante de M. Vil- 
liers, Sous- Secretaire Adjoint au Foreign-Office : — 

** Je Buis charge de vous faire savoir que le charbon n'est 
pas, per se, un article de contrebande de guerre ; mais s'il 
est destin6 k la guerre et non k Tindustrie, il peut devenir 
contrebande de guerre. 

" Quant k savoir, si dans des cas particuliers, le charbon 
est ou n'est pas contrebande de guerre, c'est un cOtS, prima 
facie, k decider par la Cour des prises de la nationalite du 
capteur. Tant qu'une telle decision n'est pas en conflit 
avec des principes bien etablis de Droit International, le 
Gouvernement de Sa Majesty n'a pas Tintention d*y faire 
d'objection." 

Doctrine prudente qui laissait aux exportateurs anglais 
toute facihte de ne pas interrompre leurs relations commer- 
ciales avec les pays bellig^rants, et, en mfeme temps, d6gageait 
la responsabilite du Gouvernement anglais dans les incidents 
futurs de saisie, qui se produiraient. 

II est vrai que M. Villiers reservait le cas oi ** (i65 prin- 
dpes de Droit International bien itablis*' seraient violas. 
Mais cette restriction paralt assez platonique, car jusqu'i 
present nous cherchons toujours sans succfes quels sont 
les principes de Droit International public qui presentent 
ce caract^re. 

Enfin le 18 Fevrier, 1904, * au d^but de la guerre russo- 
japonaise, Lord Lansdowne passa des declarations analogues. 
C'est en ce m6me sens qu'un jurisconsulte anglais dont 
Tautorite est indiscutable, Holland, a soutenu que les sujets 
d'un Etat neutre etaient obliges de se soumettre k Tappr^- 
ciation des Gouvernements belhg6rants, sur cette question 
de la contrebande de guerre, k moins que ceux-ci ne violent 
d'une mani^re flagrante le Droit International. + 

* Le Times du 19 Fevrier, 1904. 

-f Contrebcmde de guerre, poi/nt de vue anglais, par Holland ; Glunet, 
1904, 885. 
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En regard de ces declarations de principes afi&rmees dans 
des documents disperses par le Gouvemement anglais en 
tant que puissance neutre, il est int6ressant de r^sumer ici la 
doctrine actuellement en vigueur aux Etats-Unis, en Eussie 
et au Japon. 

A la date du 27 Juin, 1900, le Gouvemement am6ricain 
a public un rfeglement sur les lois et coutumes de la guerre. 
Ce manuel, destin^ aux officiers de terre et de mer, a le 
merite de tenter une definition de la contrebande. 

D'apres TArt. 34, le terme de contrebande de guerre ne 
comprend que les objets ayant un but et une destination 
belliqueuse. Ces objets sont repartis en deux grandes cate- 
gories : — 

1°. Ceux qui, dans le principe et ordinairement, sont 
employes dans un but militaire, comme les armes et mu- 
nitions de guerre, le materiel militaire, les navires de guerre 
ou les instruments destines a la fabrication immediate des 
munitions de guerre. 

2°. Les objets qui peuvent 6tre et qui sont employes dans 
un but pacifique ou belliqueux suivant les circonstances. 

Les objets de la premiere cat6gorie, quand ils sont 
destines a des ports ennemis ou a des lieux occup6s par 
les ennemis, sont toujours de la contrebande de guerre. 
Ceux, au contraire, de la seconde cat6gorie, ne sont con- 
sid^r^s comme contrebande de guerre que s'ils sont destines 
aux forces militaires ou navales de Tennemi. 

Au nombre de ces derniers est place le charbon lorsqu'il 
est dirige vers une station navale, des ports de ravitaillement 
ou des navires ennemis. 

C'est dans son ensemble la doctrine anglaise, quand TAn- 
gleterre envisage la question en tant que pays neutre. 

Quant k la Eussie, lors de la conference a propos de 
TAfrique Occidentale, tenue a Berlin en 1884, elle avait 
declare qu'elle ne reconnaltrait jamais le charbon comme 
contrebande de guerre. 

En 1895 elle edictait un Efeglement sur les Prises Mari- 
times, approuve par TEmpereur le 27 Mars. Ce document 
contenait en majeure partie la reproduction des principes 
pos^s par la declaration de Paris de 1856. II y etait specific: 
1°. que les navires neutres pouvaient naviguer en temps de 
guerre. 

2°. Que le pavilion neutre couvrait la marchandise enne- 
mie a Texception de la contrebande de guerre ; et. 
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3°. Que la marchandise neutre, k Texception de la con- 
trebande de guerre, n'etait pas saisisable sous pavilion 
ennemi. 

Mais le rfeglement de 1895 ne contenait aucune disposition 
relative au charbon en tant que cette denree constituerait ou 
non un article de contrebande de guerre. 

La question a et6 pr^cisee des le debut des hostilit^s 
russo-japonaises. Le 14 Fevrier, 1904, la Eussie a promulgu6 
un Eeglement applicable & la pr6sente guerre et aux termes 
de TArt. 6, N^ 8, devaient fetre consid6res comme contrebande 
d'une fa9on absolue les combustibles: tels que charbon, 
alcool, naphte, etc. 

De plus, L*Art. 8 contenait une disposition susceptible 
d'amener de nombreux conflits avec les neutres, car le 
Gouvemement Imperial se reservait le droit de ne pas se 
conformer aux regies qu*il avait posees par rapport aux 
Etats ennemis ou neutres qui de leur c6t6 ne les obser* 
veraient pas. II prendrait alors des dispositions sp6ciales, 
suivant les circonstances, dans chaque cas donne. 

Autrement dit, les neutres ne pouvaient compter sur 
aucune rfegle fixe ; le Gouvemement Imperial avait la pre- 
tention d'agir suivant son plaisir ou ce qu'il jugerait 6tre 
conforme k ses int6r6ts. 

Les Arts. 6 et 8, comme il fallait s'y attendre, susciterent 
d'energiques protestations de la part des neutres, notamment 
de la part de TAngleterre ; nous verrons plus loin le sort qui 
leur ttt reserve. 

L*adversaire des Eusses, le Gouvemement japonais 
avait des 1886 adher^ a la Declaration de Paris. Le 10 
Fevrier, 1904, il promulgua un rfeglement sur les prises mari- 
times, et s'effor9a de r^soudre la question de la contrebande 
de guerre. 

La distinction entre la contrebande absolue et la con- 
trebande relative s'y trouvait pr^cis^e. 

Les armes, munitions, et g6n6ralement tons objets servant 
k la guerre, prenaient place dans la premiere categoric; quant 
au charbon, il n'^tait consid6re comme contrebande que, si 
dirig6 vers Tennemi ou vers un port ennemi, on pouvait 
supposer quil etait destin^ aux armies ennemis. 

Dans cette seconde hypothfese la demonstration de Tex- 
p6dition hostile incombait au capteur. 

En regard de la conduite pr^sente du Gouvemement 
japonais, il est assez piquant de rappeler que, lors de la 
guerre sino-japonaise de 1895, le charbon ne ttt pas declare 
contrebande de guerre dans le reglement japonais du 7 Sep- 

8 
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tembfe, 1894, relatif k la guerre maritime. Cependant, par 
patriotisme, les n^gociants japonais suspendirent tout envoi 
de charbon vers les ports chinois. Les armateurs australiens 
en profitferent pour exploiter cette nouvelle branche de com- 
merce k laquelle jusqu'a present, ils ^taient rest6s etrangers. 
Des relations suivies s'^tablirent entre les deux pays; des 
clienteles se formaient. Le Japon comprit le p6ril et le 
dommage indirect, mais r^el, que la guerre mena9ait d*ap- 
porter a ses inter6ts commerciaux, et ce f ut le Gouvernement 
lui-m6me qui pria ses nationaux de continuer leurs relations 
avec Tennemi du moment. 

Quoiqu'il en soit, pendant la guerre de 1904, la Japon 
ne pouvait adopter une conduite semblable. Pour triom- 
pher de son adversaire il lui etait n6cessaire de devenir le 
maitre de la mer. II etait done contraint d'interdire le 
ravitaillement en charbon de Tescadre russe ; sans qu'il f tit 
indispensable de prohiber le commerce de celui destine aux 
particuliers. 

^ Telle est la double preoccupation, a laquelle dfes le d^but 
des hostilites, se proposa de r^pondre le rfeglement du 10 
iPevrier, 1904. 

VI 

La guerre Eusso-Japonaise, 6tant donn6 les id^es g6n6- 
rales affirmees par chaque bellig6rant, au sujet du charbon, 
a d*ailleurs suscite diverses difficult6s. Examinons les 
plus importantes et precisons les solutions qui leur furent 
appliquees. 

Tout d'abord, la Eussie a 6t6 amende, en fait k renoncer 
a la doctrine absolue ins6r6e dan le rfeglement du 14 F^vrier, 
1904, relatif au charbon. 

Divers charbonniers anglais ayant 6t6 saisis, comme, par 
exemple, ''TAllanton,'' le gouvernement anglais prit ener- 
giquement la defense de ses nationaux. 

Lord Lansdowne chargea Sir Charles Hardinge, ambassa- 
deur k Saint-Petersbourg, de protester aupres du Gouverne- 
ment Imperial contre de pareils traitements. 

Celui-ci, sans consentir k rendre une decision de prin- 
cipe, qui aurait annuls ses declarations ant6rieures, institua 
k Saint-P6tersbourg une commission sous la presidence d'un 
jurisconsulte Eminent, le Professeur de Martens. La 
nouvelle Cour supreme des Prises a admis la distinction 
entre la contrebande absolue et la contrebande conditionnelle 
et rel^che les charbonniers affi:6t6s par et pour Tindustrie 
privee. 
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Ainsi a ete resolue doctrinalement et pacifiq^uement une 
question susceptible de provo^fuer des conflits impr^vns et 
irritantes entre neutres et belligerants. 

D'autre part, lors du depart de la seconde escadre russe 
pour rExtr^me-Orient, de nombreux armateurs anglais 
passferent des contrats avec les agents du Gouvernement 
russe, et s'engagerent a r6approvisionner Tescadre de toutes 
les quantites de charbon qui lui seraient n^cessaires pour 
parvenir au terme de sa destination si 61oign6e. 

Le Japon s'^mut de cette situation et des voix autoris^es 
firent entendre d'^nergiques protestations contre la conduite 
des sujets de la nation alli6e. 

Le 26 Novembre, 1904, le Baron Suyematsu, ancien 
ministre de I'lnterieur au Japon, faisait k Tagenoe Eeuter 
les declarations suivantes : — 

" Je ne pense pas que le Japon s'effraye outre mesure 
de Tarrivee de cette flotte en Extreme-Orient ; mais cette 
flotte n'aurait jamais ptl prendre la mer, sans le concours 
qu^elle a trouv6 de la part de sujets des Etats neutres, et 
cela avec la connivence plus ou moins 6vidente des autorit^s. 
Je dirai meme plus, je ne crois pas que la flotte russe eut pA 
faire beaucoup de chemin sans l^appoint du charbon anglais 
dont elle s'est pourvue sans conteste possible." 

Et le Vicomte Hayashi, auquel 6taient rapport6es les 
paroles du Baron Suyematsu, ajoutait : — 

** J'espere que les autorit6s britanniques feront tout ce 
qui sera en leur pouvoir pour rem^dier dans le plus bref 
d6Iai possible a une situation aussi delicate." * 

Presque en m§me temps, le Gouvernement japonais 
faisait connaltre son intention de couler les transports 
attaches k la flotte de la Baltique, sans avoir egard au 
pavilion qu'ils porteraient.t 

Les plaintes des representants du Japon ne furent pas 
sans exciter quelque surprise, et m§me un vif m^contente- 
ment, parmi les commer9ants anglais. 

Dans un article public par le Times du 20 Novembre, 
1904, le redacteur de,ce journal auprfes du Lloyd, d^clarait 
que les plaintes japonaises lui avaient cause un reel 6tonne- 
ment. Et il ajoutait, non sans une certaine franchise, 
pleine de candeur, que si les n^gociants britanniques avaient 
fait du commerce de contrebande, c'6tait au moms en toute 
impartialite. Sans doute ils avaient vendu des marchandises 

'^' ** Interview " publiee par le journal Le Matin du 27 Septembre, 1904. 
t Le Daily Telegraph du 15 F^vrier, 1906. 
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k la Eussie et au Japon, mais des deux pays, le Japon avait 
6t6 de beaucoup le client le plus important. 

Les commer9ants et les armateurs britanniques avaient 
envoy6 des quantit^s considerables de charbon au Japon, et 
tout compte fait, le Japon, beaucoup plus que la Eussie 
avait profits de ce genre de commerce. 

Toutefois, devant les protestations du Japon, le Gouverne- 
ment anglais crut necessaire d'intervenir, et d^cida d'arrfeter 
un navire, **Le Capitaine "W. Menzell,'* en partance dans le 
port de CardijBf, avec un chargement de charbon qui paraissait 
destin6 k la flotte russe. 

Le 4 Decembre, 1904, le Marquis de Lansdowne adressait 
la d^pfeche suivante a Sir Thomas Edward Fielding, directeur 
general des douanes du port de Cardiff : — 

** Je vous signale qu'il y a des raisons vraisemblables et 
suffisantes de penser que le navire appele * Cap. W. Menzell ' 
actuellement dans les eaux territonales de Sa Majesty, au 
port de Cardiff, a ^te affr^t^ et equip6, contrairement aux 
prescriptions du Foreign Enlistment Act de 1870; qu*il 
a rintention de sortir des dites eaux territoriales pour etre 
exp6die contrairement aux dispositions de cet Acte. En 
consequence, Nous, Secretaire d'Etat, vous autorisons et 
vous requ6rons de saisir ce navire et de V arr6ter jusqu'a ce 
que Tautorite judiciaire ait prononce sur son cas." 

Le ** Capitaine W. Menzell " fut effectivement arrfet^ 
a la suite de cette injonction minist^rielle. La nouvelle 
causa une vive Amotion parmi les armateurs anglais. Des 
discussions s*elevferent aussit6t pour determiner si la mesure 
prescrite par le Marquis de Lansdowne 6tait ou non legale. 



VII. 

II est assez difi&cile pour un etranger d'apprecier avec 
stlrete une question de legislation concernant un pays autre 
que le si en. Nous nous contentons de constater que le 
probleme est vivement controverse parmi les jurisconsultes 
anglais. 

D'apres John Gover * et Holland + un sujet anglais, 
par suite des dispositions sp^ciales du Foreign Enlistment 
Act, n'aurait pas le droit au regard de la loi anglaise, de 
foumir du charbon aux vaisseaux de guerre des bellig^rants, 
soit dans les eaux territoriales anglaises, soit en pleine mer. 

En effet I'art. 8, parag. 3, declare qu'il y a d^ht, si 

=•' Chinet, 1898, 635. f Clunet, 1905, 135. 
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quelqu'un dans les Etats de Sa Majesty, et sans la permission 
de celle-ci, equipe un navire avec la connaissance que ce 
navire est destine au service militaire de queique Etat 
stranger en guerre avec une puissance amie. 

Et Tart. 30 decide que le fait d*equiper un navire 
consiste a approvisionner ce navire de tous agrfes, appareils, 
foumitures, provisions, armes, munitions, vivres, ou toutes 
autres choses employees dans ou sur un navire pour 
Taccommoder ou le preparer k la navigation. 

Le charbon serait n6cessairement compris dans ces 
definitions, et toutes foumitures, pr6parees sur le territoire 
du Eoyaume-Uni, et tent^es en suite de cette preparation, 
exposeraient le contrevenant a diverses penalites. 

Cette opinion est, cependant, contestes, notamment par 
Douglas Owen* et par T. Baty.t Ces auteurs pretendent 
que le Foreign Enlistment Act de 1870, ainsi appliqu6, ne 
correspond plus k Tesprit dans lequel il a 6te vot6. . 

. A cette epoque, TAngleterre venait de regler k grands 
frais Taffaire de TAlabama. Elle avait 6t^ condamn6e a 
de lourds dommages-int^rSts pour avoir autoris6 les Sudistes 
a armer sur son territoire ce croiseur qui devait causer des 
pertes si lourdes au commerce du gouvemement de 
Washington. Le Foreign Enlistment Act fut alors pro- 
mulgue, pour emp6cher a Tavenir les nationaux anglais 
d'intervenir dans les conflits Strangers, et, en m^me temps, 
pour pr^venir le developpement ou la creation des forces 
bellig6rantes dans les eaux territoriales anglaises. 

Mais n'est-il pas arbitraire de ranger sous une semblable 
d6finition le fait par des particuliers de fournir du charbon 
k des escadres ennemies ? Le n^gociant poursuit, dans cette 
operation commerciale un but purement mercantile et 
speculatif, sans d6sirer se livrer a un acte de guerre, ainsi 
que le defend le Foreign Enlistment Act. 

Peut-6tre m6me changera-t-il subitement la destination 
primitive de son charbon, si, sur un autre point du globe, 
il trouve k le livrer a des cours plus avantageux. 

Sans doute le Gouvernement anglais, en vertu du 
" Customs and Inland Eevenue Act, 1879,'* aurait le droit 
d'interdire Texportation d'objets susceptibles de servir en 
temps de guerre aux bellig^rants. Mais Tesprit dans lequel 
a et6 promulgu6 cet Act est absolument stranger aux 
questions que suscite la contrebande de guerre. 

* Clunet, 1898, 493. 

f Lettre adress^e au Times du 8 Decembre, 1904. 
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Le L^gislateur anglais a seulement voulu reserver au 
gouvemement la facult6 de conserver a Tinterieur du pays, 
tous objets qui pourraient §tre necessaires k la defense de 
celui-ci dans le cas oil l*Angleterre serait elle-mfeme im- 
pliqute dans une guerre pour son propre compte. 

VIII. 

Quoiqu'il en soit de cette controverse, et sans pr^tendre 
formuler une appreciation autorisee sur la port^e du 
Foreign Enlistment Act, nous en tirerons seulement cette 
conclusion, que les Etats auraient le plus grand int^rfet k 
d^gager leur legislation de droit public de ces questions 
relatives k la contrebande, s'ils d^sirent ^viter des reclama- 
tions et des difficultes de la part des belligerants. Un Etat, 
qui pratique la liberte du commerce, n*a pas a se pr^occuper 
de la destination, hors de son territoire, de tels ou tels 
chargements. Celui-ci est exp^die et voyage aux risques- et 
perils de son proprietaire. 

Si les marchandises sont capturees, le pays neutre n'en- 
coure aucun reproche. II en est tout autrement quand les 
lois de ce pays defendent Texportation de la contrebande. 
Dans ce cas, par leur non-application, TEtat neutre engage 
personnellement sa responsabilite envers le belligerant et 
lui cause un prejudice dont la reparation sera certainement 
demandee, si le belligerant a les moyens materiels d*exiger 
que ses reclamations soient ecoutees. 

La m6me difficulte a d*ailleurs ete soulevee en AUemagne, 
non pas k la suite des protestations du Gouvern^ment ja- 
ponais, mais en vertu de critiques du Leader socialiste, 
Bebel, dirigees contre la politique exterieure du Comte de 
Bulow. 

M. Bebel pretendait que par suite de I'attitude dont 
fi'etait, le 22 Janvier, 1905, rendu coupable le tsarisme vis 
k vis du peuple russe, le Gouvernement allemand avait 
rimperieux devoir, pour Thonneur de la justice et de la 
civilisation, d'adopter une politique nettement anti-russe. 
II importait notamment de prohiber la sortie des char- 
bonniers allemands, que se proposaient de livrer leur 
charbon en mer aux navires russes. 

Le Comte de Bulow repondit k M. Bebel que la diplo- 
matie allemande n'envisageait les alBfaires russes qu' k un 
point de vue unique : celui qui concernait exclusivement les 
interSts allemands. Prendre parti dans les luttes interieures 
russes et.t et6 k la fois deplace, ridicule et par suite impoli- 
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tique. II rappelait alors le mot si g^neralement vrai de 
Hegel : les nations en politique demeurent 6temellement 
6trangeres aux Ie9ons de Thistoire. Quant k lui, il 
entendait au contraire, en faire profiter son pays et ixotam- 
ment en ce qui concerne la question des navires charbonniers, 
il tiendrait un langage des plus r6serv6s. La Hamburg- 
American Line avait donn6 toutes garanties que ses navires 
n'accompagneraient pas la flotte russe, et se contenteraient 
de d61ivrer leur chargement de charbon k des ports neutres, 
sp^cifi^s d'avance. lis devaient s'y rendre par des routes 
s^par^es et non pas en compagnie et en quelque sorte sous 
les canons des vaisseaux de guerre russes* 

La flotte japonaise 6tant loin, aucun incident violent ne 
se produisit ; que serait-il arriv6, oependant, si des charbon- 
niers allemands naviguant paj: des routes s^par6es, vers des 
ports neutres specifies, avec un chargement de charbon 
destine k la flotte allemande, avaient &t& rencontres par des 
croiseurs japonais ? 

Qui ett pt protester si ceux-ci les avaient captures ou 
coul^s, en cas de tentative de fuite ? Us assistaient 6videm- 
ment un des bellig6rants dans une operation de guerre, et ils 
se rendaient passibles de toutes les consequences que oam-^ 
porte ce genre d'entreprise. 

C'est pourquoi, tout en reconnaissant que la conduite 
du Gouvernement allemand fut plus lib^rale que celle du 
ministfere anglais, dansTaffaire du ** Capitaine W. Menzell,'* 
nous pensons, qu*une plus grande nettete devra inspirer 
d^sormais le langage des hommes d'Etat. Au lieu de 
chercher des excuses et des attenuations dans des faits 
accessoires, qui ne trompent personne, ils diront sans doute 
simplement que leur gouvernement en tant que puissance 
publique pratique la neutrality de la fagon la plus correcte ; 
mais, que quant k leurs nationaux, tant que ceux-ci ne 
violent pas les lois de police et de stlrete de leur propre pays^ 
ils n'ont point k intervenir dans les operations commerciales 
entreprises par des negociants audacieux. 

Les belligerants ont de leur c6te la faculte de pratiquer 
un droit de police necessaire ; on ne pent leur demander que 
de Texercer sans excfes et avec moderation.* 

* Le 12 AvrU, 1906, au moment oi!l la flotte de rAmiral Bojdestvensky 
venait de traverser le d^troit de Malacca, le Gouvernement anglais a 
fait arreter le charbonnier allemand, '^ Hindoo," k Tanjong-Pagar, sous 
pr^texte que celui-ci devait probablement rejoindre les navires russes. 
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IX 



Get expose forc6ment incomplet, nous permet, cependant, 
de degager les regies de droit qui dans Tavenir devraient, 
selon nous, pr6sider aux rapports juridiques des belligerants 
et des neutres, sur cette question du charbon. 

En ce qui concerne les Etats neutres, en tant que 
Puissances, il est evident qu'il leur est command^ de 
s'abstenir de tout acte qui constituerait un appui militaire 
donn6 k Tun des belligerants. Ainsi un Etat neutre commet- 
trait un acte hostile s'il vendait ses navires k ceux-ci apres 
la declaration de guerre. 

Au d6but de la guerre russo-japonaise, le bruit avait 
couru que le Gouvemement argentin consentait a entre- 
prendre des negociations au sujet de la fourniture a la Eussie 
de plusieurs navires de la marine argentine. Le ministre 
des affaires etrangeres argentines, Larreta, s'est empresse 
de t616graphier k son agent a Londres, de dementir ce bruit 
<5omme 6tant d^nue de fondement, car le gouvemement 
-entendait strictement observer sa declaration de neutrality.* 

Nous admettons q^ue TEtat neutre, par mesure 
d'hiunanite, pent autonser une flotte bellig^rante k se 
ravitailler en vivres, charbon, etc., pour les besoins stricte- 
ment imm^diats de sa navigation, c'est-i-dire pour gagner 
un port neutre voisin ou le port le plus rapproche de 
son pays. 

Sous aucun pr6texte, ce ravitaillement ne doit s'appliquer 
k des provisions destinies a permettre aux belligerants de 
tenir la haute mer pendant plusieurs semaines afin d*6tre 
en mesure de se livrer k des operations militaires. 

Les conditions dans lesquelles ces foumitures seraient 
legalement effectuees, au regard de Tautre bellig^rant, 
devraient d'ailleurs faire Tobjet d*accords intemationaux 
miilutieux. Le cadre restreint de cette etude ne nous 
permet pas d'en aborder Texamen. 

La plus parfaite 6galit6 r^gnerait, en outre, dans la fa9on 
de traiter indistinctement les belligerants. Mais les Etats 
neutres devraient ignorer les actes particuliers entrepris par 
leurs sujets respectifs, tout au moins quand ils ne constituent 
pas des faits de guerre evidents et directs. 

C'est dans cet ordre d'idees que Tart. 17, N^. 4, du C.C. 
declare k juste titre que : ** Perd la qualite de fran^ais : le 
franyais qui sans autorisation du gouvemement prend du 
service militaire k r^tranger." 

- Timesj 12 D^cembre, 1904. 
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D'ailleurs la legislation frangaise ne nous paralt autoriser 
aucune mesure, soit preventive, comme TarrSt subi en 
Angleterre par le " Capitaine W. Menzell,*' soit repressive, 
contre les nationaux qui a leurs risques et perils arment des 
navires pour transporter du charbon. Qu'importe, au point 
de vue neutre, que ce charbon ait pour destination des ports 
ennemis, des escadres ennemis en pleine mer ou qu'il soit 
finalement destine a des usages militaires ou prives ? 

Les n^gociants savent k quels genres de risques ils 
s'exposent quand ils tentent ces sortes d'operations. 

Quand elles r6ussissent, elles laissent de larges profits 
aux audacieux qui ont ose les concevoir, les r^aliser et en 
assurer la bonne execution. 

Mais TEtat dont ils sont les sujets n'a ni k les bl&mer, ni 
a les encourager. Seulement il agira avec sagesse, en pr6- 
venant les nationaux au d6but des hostilit^s qu'en cas de 
saisie d'une cargaison de charbon, ceux-ci n'auront point a 
compter sur son intervention auprfes du capteur. Selon 
nous, jamais un belligerant ne serait fond^ k formuler des 
reclamations si un Etat neutre concedait toute liberty aux 
exportations de charbon k destination des ports ou navires 
belligerants, pourvu toutefois que les mesures s*appliquent 
avec impartiality aux deux parties en lutte. 

X 

Est-il possible de prevenir des conflits futurs entre 
neutres et belligerants ? Oui, a la condition d'organiser 
en temps de paix, par des conferences diplomatiques inter- 
nationales, le regime applicable au charbon et au jugement 
des prises auxquelles celui-ci donnera lieu. 

C*est evidemment en s*inspirant de sentiments analogues 
que le 31 Octobre, 1904, sur I'initiative du President 
Eoosevelt, M. Hay, Secretaire des Aflfaires Etrangeres, a fait 
parvenir aux ambassadeurs americains accredites auprfes des 
grandes puissances, une note de nature a provoquer une 
nouvelle Conference de la Haye. 

Au programme des travaux de la future Conference 
devaient notamment §tre inscrits les droits et les devoirs 
des neutres. 

L*accueil reserve par les puissances a ces ouvertures, 
a ete naturellement, fort encourageant. L'Angleterre, elle- 
m^me, qui, en matifere d*accords internationaux, a ou plut6t 
avait un gotlt prononce pour un '* splendide isolement,'* 
repondit favorablement k la proposition de M. Hay. 
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Lord Lansdowne a, en effet, declare, le 9 Novembre, 
1904, que TAngleterre s'etait r6servee le droit d'examiner les 
sujets k soumettre aux deliberations; mais qu*elle n*avait 
past h6sit6 a annoncer qu*elle participerait k la Conference, 
et elle a 80uhait6 au President Eoosevelt le succes de Toeuvre 
qu*il entreprenait. 

La guerre russo-japonaise ajoume actuellement la reunion 
de ce Congrfes. Parmi les solutions qui pourraient, selon 
nous, 6tre adoptees lors des futures deliberations, nous 
prenons la liberty d^indiquer les suivantes : — 

D'abord, il conviendrait de proclamer le caractfere de 
contrebande conditionnelle en ce qui concerne le charbon. 

La saisie en setait autorisee quand il serait destine a 
Tennemi et k des usages militaires immediats. Dans le cas 
oil il devrait ^tre employe par des particuliers, le libre 
commerce en demeurerait autorise. 

Cette rfegle devrait 6tre respect^e mfeme si TEtat bel- 
lig^rant pouvait retirer des envois de charbon un avantage 
indirect, comme, par exemple, dans le cas oil une cargaison 
serait destin^e k un etablissement priv^, mais travaillant k 
Toccasion pour TEtat. 

En France, nous pourrions citer dans cet ordre d'id^es la 
Societe du Creuzot, qui fabrique tout a la fois des canons^ 
des blindages et aussi des pifeces m^tallurgiques destinies 
aux particuliers. 

Si les belligerants ne consentaient pas a cette concession, 
la distinction entre la contrebande absolue et conditionnelle 
n'aurait en fait que peu de valeur. En effet, il est Evident 
qu'en temps de guerre un capteur pr^tendrait' toujours avec 
quelque vraisemblance que I'Etat lui-m6me est appeie a 
retirer des avantages indirects de Tintroduction sur son 
territoire d'une cargaison de charbon. Ainsi, la rfegle 
pos^e ne serait que theorique et les belligerants arriveraient 
en fait k traiter toujours le charbon comme contrebande 
absolue. 

Quand une cargaison serait saisie il appartiendrait done 
au capteur de faire la preuve de sa destination militaire. 
Sous ce rapport, il proc6derait k Tinstruction qu'il croirait 
de nature k eclairer le Tribunal des prises : interrogatoire 
de requipage, examen de la charte-partie, des connais- 
sements, des papiers du bord, attitude du navire lors de la 
premiere sommation d'arret, etc. 

Le Tribunal jugerait le navire sur cet ensemble de 
presomptions et n'oublierait pas qu'aux termes du droit 
commun dans toute legislation civilis6e, le doute profite 
au defendeur. 
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Si la cargaison ^tait acquitt6e, les propri^taires seraient 
en droit de r^clamer des dommages-int^r^ts, par suite de la 
privation momentan^e de jouissance que la capture indue 
leur aurait causae. 

Toutefois, il pourrait arriver que, a juste titre, la Cour 
des Prises refusat de faire droit a cette demande si, au 
moment de la capture, par suite de certaines circonstances, 
en apparence suspectes, le croiseur capteur avait eu de 
justes raisons de penser qu*il avait en face de lui un navire 
portant une cargaison de contrebande.* 

D'ailleurs, pour que la saisie du charbon destine k 
Tennemi soit permise, il ne serait pas n^cessaire que le 
charbon soit dirige vers un port ennemi ou vers un endroit 
occup^ par des ennemis. Le capteur, .pourrait rechercher 
si la destination indiqu6e est bien celle vers laquelle est 
envoy^e r6ellement et d6finitivement la cargaison. 



XI 

Les Jurisconsultes ont deja maintes fois examine cette 
theorie de la continuite du voyage en matifere de contrebande 
de guerre. + On a conserve le souvenir de quelques cas 
celebres. II n'est pas inutile de les rappeler ici ; ils serviront 
de commentaire et aussi de justification k la solution que 
nous indiquons. 

En 1855, pendant la guerre franco-russe, un croiseur 
fran9ais captura le navire hanovrien " Frau-Hovina," charg6 
de salpStre, embarque k Lisbonne a destination de Ham- 
bourg. 

Le 26 Mai, 1855, le Conseil des Prises fran9ais d6cida 
que la cargaison devait 6tre confisquee, car il 6tait probable 
que cette cargaison aprfes avoir et6 d6barqu6e k Hambourg 
devait passer par voie de terre en Eussie. 

* Pendant la guerre Hispano-Am^ricaine, le navire *' Olinde Rodri- 
guez '* de la ligne r^guli^re du H&vre aux Antilles, appartenant A la 
Gompagnie Transatlajitique, fut oapture par le croiseur am^ricain ''New 
Orleans" en vue de San Juan de Porto Rico, alors bloqu^. Apr^s de 
longues procedures, il ftit acquitt^ par la Cour Supreme des Etats-Unis. 
Mai% il avait d^pens^ en frais de procedure pour obtenir ce r^sultat une 
somme de 126,000 francs. La Cour Supreme refusa d'en ordonner le 
remboursement sous pr^texte, qu'au moment de la capture, I'attitude de 
" rOUnde Rodriguez " avait ^t^ en appa/rence tellement suspecte, que le 
devoir du croiseur *' New Orleans " ^tait de proc^der k sa saisie. 

t Voir sur ce sujet une th^se fort int^ressante de M. Albert Remy : 
Thiorie de la continuite du voyage en matidre de blocus et de contre- 
bande de guerre, Librairie Larose, 1902. 
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En 1865 les croiseurs Nord-Amercains capturferent le 
** Springbok '* charge d'armes et de munitions, alors qu'ex- 
pedi^ de Londres, il se dirigeait vers le port neutre de Nassau, 
dans rile de la Nouvelle Providence. 

La Cour des Prises de New York trouva que la cargaison 
devait 6tre confisquee parce que le port de Nassau 6tait 
devenu, notoirement pendant la guerre de Secession, un 
port de transbordement . La nature militaire du chargement 
ne pouvait laisser aucun doute sur sa destination ; ses armes 
n'avaient aucun emploi k Nassau. II y avait done lieu 
d'affirmer qu'elles etaient finalement destinies k des ports 
des Etats rebelles. 

L'opinion anglaise s'emut de cette sentence, qui 6tait 
pourtant conforme a celle que Lord Stowell, I'inventeur de 
la theorie du voyage continu, avait jadis formulae et appli- 
quee dans les cas de la ** Maria,'' du " Thomyris Edward '* 
et de 'M'Imina."* 

La guerre finie, une commission mixte fut nommee, 
avec mission d'examiner la valeur des reclamations formu- 
lees par les proprietaires anglais de la cargaison. Mais 
le commissaire britannique, dans le but de sauvegarder ce 
qu'il considerait comme les interfets permanents de son pays, 
se pronon9a contre Tadmission des pretentions de ses nation- 
aux. Les reclamants virent en consequence, toutes leurs 
demandes rejetees. 

Citons encore le cas du "Doelwijk.'' En 1896, 1'ltalie 
^tait en guerre avec TAbyssinie. Un navire hoUandais 
prit* a Eevel et a Eiga un chargement d'armes et de muni- 
tions et se dirigea sur Djibouti, port fran9ais, soi-disant 
pour y debarquer un passager dont le nom ne se trouvait pas 
sur le livre du bord ; le navire devait se diriger ensuite sur 
Kurrachee (Indes Anglaises). Le Gouvernement italien, 
inform^ du passage du **Doelwijk" dans la mer Eouge, le fit 
capturer le 8 Aotit, 1896, sous pr^texte que les armes etaient 
destinees k etre debarquees a Djibouti, mais pour 6tre 
r6exp^di6es de la par voie de terre ver les Etats du Negus. 
Le ** Doelwijk " transportait done de la contrebande ; la 
capture par suite en 6tait justifiee, malgre la lettre de 
Tarticle 265 du Code italien de la Marine Marchande qui 
specific limitativement ** que seront captures les navires 
chargSs de contrebande de guerre, se dirigeant vers un pays 
ennemi.'* Or, au moment de TarrSt, le **Doelwijk" naviguait 
vers Djibouti, port neutre. 

'1= Travers Twiss : La theorie de la contintdte du voyage, p. 21. 
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La Cour des Prises Italienne estima, neanmoins, que le 
capture etait justifiee, car, sur les preuves apport^es par 
le Gouvernement italien, elle avait forme sa conviction que 
la cargaison ^tait, en reality, destin^e a ^tre reexportee 
sur le territoire abyssin ; mais au moment ou cette 
decision intervint, la paix ayant et^ conclue entre I'ltalie 
et TAbyssinie, la Cour estima que, pour cette raison, 
erron^e selon nous au point de vue juridique, il y avait lieu 
d'ordonner la restitution du ** Doelwijk" et de sa cargaison 
k leurs propri^taires. 

Ces exemples ont pour but de montrer, qu*en fait, 
pendant le temps de guerre, les bellig^rants malgr6 toutes 
les protestations des th6oriciens, ne peuvent pas se 
desinteresser de la destination r^elle d'une cargaison de 
charbon. Tous les moyens de preuves leur sont ouverts 
pour etablir devant la Cour des Prises que le voyage indiqu^ 
n*est qu'apparent et qu*en r^alite, un autre, avec une 
destination nettement hostile, est destin^ k succ6der au 
premier. 

D'ailleurs, les mentions, inscrites sur les contrats 
d'expedition, comme, par exemple, que la houille jusqu'i 
la delivraison, est destin^e a rester la propriety de I'ex- 
pediteur, n'ont qu'une valeur relative. Les Tribunaux des 
Prises ont le droit de les appr^cier et de declarer qu*elles 
sont frauduleuses, et inscrites dans le htit de masquer soit 
le proprietaire veritable et actuel du chargement, soit la 
destination definitive et reelle des marchandises. 

Naturellement, comme nous Tavons dit, les juges sont 
tenus en conscience de faire profiter du doute le proprietaire 
de la cargaison. D'ailleurs, s*ils prononcent la confiscation, 
celle-ci doit avoir lieu sans indemnite. 

II n'est pas exorbitant d'admettre que ceux qui trans- 
portent de la contrebande de guerre s'exposent en connais- 
sance de cause aux risques qui les attendent. En efifet, ces 
actes, s'ils ne sont pas criminels par eux-m^mes, ne doivent 
pas etre Tobjet de mesures, sinon destinees a les encourager, 
du moins capables d'attenuer les risques p^cuniaires que 
courent ceux qui s'y livrent. II est, done, rationnel qu'une 
cargaison de charbon d^clar^e de bonne prise ne donne 
jamais lieu k indemnity au profit des ^ropri^taires. 
Ajoutons que si une maison a r^ussi a faire parvenir 
a destination une cargaison de charbon, contrebande 
du guerre, les cargaisons ult^rieures qu'elle pourrait 
exp^dier dans un btLt purement priv^, ne r^pondraient pas 
du delit pr^cedemment commis. Autrement, il y aurait 
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une veritable injustice k faire supporter au nouveau des- 
tinataire les consequences d'un acte ant^rieur auquel il est 
reste absolument Stranger. 

XII 

Les considerations qui precedent montrent k quel point 
il est n^cessaire de r6glementer ces matiferes en pleine paix, 
au point de vue international. Que serait-il arriv^, en efifet, 
si au lendemain du discours du Comte de Bulow au Eeich- 
tag les japonais avaient couie quelques-uns des 16 navires 
de la Hamburg- American Line, ajBEr^tes pour approvisionner 
de charbon Tescadre de Eojdestvensky ? 

L'Allemagne aurait-elle pA intervenir et r^clamer en 
all6guant que ces navires se rendaient en fait k des ports 
neutres ? 

Les japonais auraient r^pondu, en rappelant les cas du 
** Springbok," de la '* Frau-Hovina,;* du ''Doelwijk'' et de 
bien d'autres encore, que la destination de la cargaison 
n*etait qu'apparente et que le btit des navires allemands 
etait de porter du charbon destine a Tennemi, ou encore 
d'en charger eux-mfemes, pour le lui d^livrer en pleine mer. 
Suivant les circonstances, des conflits s6rieux auraient pA 
naltre. La sagesse commande, done, de les pr^voir puisque 
Texp^rience pennet de determiner certaines des hypotheses 
qui les peuvent susciter. 

XIII 

Cependant, il y aura encore des captures et des prises, car 
Tapp&t de gains eiev^s determineront toujours des specu- 
lateurs a entreprendre des operations hasardeuses. Dfes lors, 
il n'est pas moins indispensable d'organiser sur des bases 
scientifiques une juridiction destinee a solutionner les litiges, 
que les faits de contrebande susciteront k Tavenir. 

Or, en une pareille matifere, les decisions des Cours des 
Prises quand elles sont favorables aux pretentions de TEtat 
capteur sont aisement critiquees par I'opinion publique de 
la nation neutre k laquelle appartient la partie condamnee. 
Les reclamations sont meme parfois tellement violentes, 
que des commissions mixtes ont it, dans certains cas, etre 
instituees pour reviser s'il y avait lieu les decisions rendues. 
Nous avons cite, dans ' cet ordre d'idees, la commission 
instituee aprfes Taflfaire du " Springbok.'* 

Des lors, il conviendrait d'organiser une Tribunal Inter- 
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national charg^ exclusivement de juger ce genre de litiges. 
Ses decisions seraient accept^es sans protestations, car dans 
rhypothfese de la creation de ce Tribunal International, il 
faudrait que les membres qui le composeraient n'appartien- 
nent pas k la nationality des parties litigantes, leur impar- 
tiality ne devant pas ^tre suspect6e. 

Cette conception ne date pas d'aujourd'hui. D^ji, en 
1759, Hiibner publiait a la Haye, un traits dans lequel il 
demandait que les cas de capture, fussent d^f6r6s a un 
Tribunal International.* 

Sans vouloir examiner les phases par lesquelles a pass^ 
le developpement de cette id^e, rappelons que le 15 F^vrier, 
1905, le Congrfes de Navigation, tenu k Berlin a adopts un 
voeu pour Tinstitution d'une Cour Internationale, charg^e 
de juger en appel les Prises maritimes.t 

Nous pensons quant k nous, que ce genre de litige ne 
devrait pas m^me 6tre soumis en premifere instance aux 
Tribunaux de la nation du capteur, et qu'il y aurait int^r^t 
k porter la question directement devant la Cour Inter- 
nationale. 

La pratique nous enseigne en effet, quelle est Timpor- 
tance sur la solution des litiges, des procedures conduites 
devant le premier de^6 de juridiction. Les timoins y sont 
entendus; les expertises ordonn^es, les parties interrog^es, 
en un mot, Taffaire est v^ritablement instruite. 

II importe, done, essentiellement que toutes ces mesures 
soit prescrites et dirig^es par des arbitres impartiaux. 

Puis, par la nature m6me des litiges qu'elles soulfevent 
les Prises exigent plus que tons autres proems, une instruc- 
tion k la fois rapide et definitive. 

A tons les points de vue, done, il y aurait int^r^t k saisir 
directement un Tribunal International de la connaissance 
des prises. 

Ces resultats peuvent 6tre pr^par^s par les travaux, 
inspires dans un but exclusivement scientifique, tels que 
ceux auxquels se livre notre Association. 

lis exigent pour fetre r6alis6s le concours bienveillant 
et empress^ de tons les gouvernements int^ress^s. 

L'avenir, sous ce rapport, semble plein de promesses; 
le 12 Avril, 1906, k une stance de la Chambre des Lords t 

"^^ Hiibner : De la sadsie des hdtiments neutres, ou du droit qu'ont 
l€8 nations belUgerantes d'a/rreter les navires des jpewples amis. La 
Haye, 1769. 

+ Le Daily Telegraph du 15 F^vrier, 1906. 

X Ibid,, 14 Avril, 1906. 
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Lord Lansdowne, en reponse a Lord Eeay, qui lui deinandait 
a quel point en ^taient les negociations relatives a la reunion 
d'une seconde conference de La Haye, a declare que le 
Gouvernement anglais avait en principe, donnd son adhesion 
de grand coeur. 

Lord Lansdowne en a profits pour resumer ce que dans 
I'Etat actuel des rapports entre les puissances, il faut 
entendre quand on parle de droit international public. 

" Quand nous invoquons le droit international," a-t-il dit, 
**il ne faut pas oublier qui'il n'y a pas de code de droit 
international auquel neutres et belligerants puissent se 
r^f^rer avec stirete. 

** II y a seulement quelques regies qui ont ete posees {laid 
down) par les Puissances, et qui, malheureusement, sont 
interpr^t^es d'une fa9on assez large quand ces regies les 
g^nent. II serait infiniment desirable, si cela est possible, 
qu'une entente ftit conclue entre toutes les Puissances/* 

N'est-il pas infiniment opportun, en presence de ces dis- 
positions excellentes, qui, de part et d'autre, se manifestent, 
de saisir Toccasion pour organiser sur des bases rationnelles, 
les rapports des Puissances entre elles. II y a actuellement 
une tendance du monde civilise a s*organiser tant a I'interieur 
par des lois plus humaines, qu'a Text^rieur par des trait^s 
d'arbitrage. 

II faut en profiter pour entrer davantage dans le detail 
des precisions susceptibles, comme pour le charbon, d*alt6rer 
subitement et profondement les rapports des neutres et des 
belligerants. 

Que ce mot de beUig^rant ne paraisse pas choquant k 
un moment oil les efforts les plus g^n^reux tendent k pro- 
scrire la guerre. II serait pu^ril, peut-etre criminel, pour 
les hommes d'Etat, de vouloir de parti pris, s'illusionner 
a ce sujet. Longtemps, trfes longtemps, la guerre restera 
non seulement possible, mais encore malheureusement 
probable entre les peuples. 

Est-il n^cessaire de rappeler les paroles du President 
Eoosevelt au banquet des Rough Eiders de San Antonio 
(Texas) ** Si vous avez des canons, il y a des chances pour 
que vous n'ayez pas besoin de vous en servir, et si vous 
n'en avez pas vous pourrez vous en repentir terriblement.'' 

Quelques jours apr^s, a la Chambre des Communes, 
un depute, M. Markham, demandait que le Gouvernement 
anglais s'abouch^t avec le Gouvernement fran9ais pour 
negocier un accord relatif k un d^sarmement partiel. M. 
Balfour a r^pondu: '* Les forces navales de TAngleterre 
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sont necessaires a son existence nationale. EUes sont 
purement defensives.*' 

Ecartons, done, les reves, k la fois ddcevants et 
dangereux pour la s6curit6 nationale, d'une Europe 
d^sarm^e et resolue aux pratiques du pacifisme. Songeons 
seulement a am^liorer ces rapports de peuple a peuple qui 
entralnent de si terribles ou de si heureuses consequences 
sur le sort des individus. Aussi, est-ce dans cet esprit et 
avec Tespoir de contribuer dans une mesure si faible qu'elle 
soit, au progres de la science et au bien de rhumanite, 
laissant k d'autres plus qualifies, le soin de pr6ciser les 
details, que nous demandons k la Conference qu'il lui 
plaise de decider que: 

" 1°. Le charbon est un objet de contrebande condition- 
nelle. 

** 2°. Les Prises auxquelles il donnera lieu seront 
exclusivement jugees par un Tribunal International/* 
Geobges Mabais, 

Docteur en Droit, 

Avocat a la Cour de Paris, 

Pabis, le 1^ Mai, 1904. 

Mr. Alexandeb having made a brief summary in 
English of M. Marais* paper. 

The Pbesident suggested that it would be a convenient 
course to suspend the discussion of the first Eesolution pro- 
posed by M. Marais until after the Conference had heard 
Dr. Baty's Paper on ** The Becrudescence of Belligerent 
Pretensions," and to postpone the discussion of the second 
Eesolution until after the Conference had heard the Paper 
by Mr. J. Pawley Bate, on ** Prize Courts and an Inter- 
national Prize Court of Appeal.*' 

Dr. Thomas Baty (Barrister-at-Law, London) then read 
the following Paper : — 

EECEUDESCENCE OF BELLIGEEENT 
PEETENSIONS. 

Thbbe is a notable tendency at the moment towards a 
recrudescence of the anti-neutral barbarism of pre-revolu- 
tionary times. Let us indicate some of its main channels. 

9 
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The claim of France to confiscate neutral carriers of 
contraband when the contraband forms 75 per cent, of 
the cargo has been taken up by Eussia, and the proportion 
actually reduced to 50 per cent. More : the French rule 
had some rational basis in the presumed identification with 
the enemy of a vessel which is carrying so large a quantity 
of noxious things to its shores. But the Eussian treats as 
equally liable to confiscation the innocent carrier of ** occa- 
sional" contraband — i.e., such harmless things as timber, 
provisions, cotton, fuel, and the like — which France used 
steadily to refuse to treat as contraband at all. Even Great 
Britain, when she asserted a right to seize such things when 
destined for an enemy's naval port, admitted that she ought 
to pay for them. Eussia (1) adopts and goes beyond the 
inadmissible French pretension to confiscate the neutral 
ship ; (2) treats a host of commodities as contraband which 
France never considered capable of being such at all; 
(3) abandons the British rule which limits the seizure of 
such goods to the single case in which they are destined for 
an enemy's naval port ; and (4) never thinks of paying for 
them. Lastly, if she finds it convenient to sink a neutral 
ship which her commanders consider a fair prize, she 
does so. 

The strange thing is, why all these thiags should be 
justified by neutral writers. No doubt, ancient principles 
permitted them all ; and much more. No doubt, they have 
never been formally abandoned by every single member of 
the family of nations: they may even receive a nominal 
consecration in the domestic legislation and naval instruc- 
tions of some. How many ancient anachronisms remain 
embedded in such instructions and legislation ! But the 
question is. Have they been acted upon? have they been 
formally admitted by publicists ? have they been recognised 
by unprejudiced writers? Or have they disappeared into 
the limbo of repudiated practice? 

As far as regards the question of the confiscation of 
neutral ships carrying contraband, the matter is for us 
concluded by the words of Lord Stowell in the Neutralitat, 



( 131 ) 

(1801), 3 C. Eo. 296, when, as Sir W. Scott, he presided in 
the High Court of Admiralty. He is not declaring British 
practice. He is enforcing no extreme standard of leniency, 
applicable to British cruisers alone. He states that he pre- 
fers the old rule of confiscation, and would like to apply it. 
But he feels that it has been abandoned by Europe. 

** The modem rule of the law of nations is, certainly, 
that the ship shall not be subject to condemnation for 
carrying contraband articles. The ancient practice was 
otherwise, and it cannot be denied that it was perfectly 
defensible on every principle of justice. . . . The policy of 
modem times has, however, introduced a relaxation on this 
point ; and the * general rule now .is, that the vessel does not 
become confiscable for that act.' " And the only exceptions 
stated are ownership of ship and cargo by the same person — 
false papers — false destination — violation of treaty. It is 
true that, twenty-three years before, the Efeglement of 1778 
in France had enunciated the principle of confiscation when 
the contraband amounted to 75 per cent. But if it had 
been generally enforced, is it credible that Sir W. Scott 
would not have laid hold of the principle to prove that the 
law of Europe was as he wished it to be, and not as he 
thought it was? Pistoye and Duverdy cite contempora- 
neous cases in which the Conseil des prises treat the Eegle- 
ment as effective. But only one of them (Charles Antoine 
V. Camus) proceeded to condemnation — and it did so in the 
teeth of the conclusions of the government agent. It was a 
case precisely on all fours with the Neutralitat — in that, in 
each of them, the neutral carrier was violating an express 
treaty of his nation. And it was a case decided at a time 
when neutral rights were little respected (1798). Was the 
Efeglement enforced in the war for which it was enunciated 
(1778) ? We have no evidence that ever it was. And it 
certainly does not appear to have been enforced in the 
Crimean War, or any other war of the nineteenth century, 
though it was formally proclaimed as lately as 1870. Ortolan 
declares against its legality, so do Gessner and Hautefeuille 
(IV. 204, 343). Cauchy (II. 210), agreeing that the wilful 
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carriage of contraband deserves to be penalised, recognises 
that the appreciation of questions of intention is not one 
that can safely be left to the decision of a prize-court, and 
states that ** la contrebande reste done seule confiscable dans 
rstat actuel du droit des gens." Ortolan calls the Ordon- 
nance of 1778 one '*d*une sev^rit^ beaucoup trop grande 
[qui] , doit 6tre abandonn^e comme contraire aux principes de 
la loi intemationale '* (II. 204). And Flassan ('* Hist- Dipl. 
Fran.," VII. 185) expressly says that neutrals entered a 
caveat, and expressed their disapprobation of the provision, 
at the time. Dupuis, writing in 1899 (p. 264), points out 
that if the Rfeglement prescribes the confiscation of the 
ship, it also prescribes the confiscation of the innocent 
surplus cargo — an application of the exploded doctrine of 
infection which nobody would defend. 

When, therefore, France, having definitely abandoned it 
in 1681 and 1744, attempted to revive it in 1778, it was 
too late. It cannot be thought that the mere chimcera 
bombinans in vacuo of a naval edict can weigh against the 
unanimous disapprobation of all the most eminent French 
writers, not to speak of the rest of Europe. Fiore (II. 506), 
after discussing the opinions of various jurists, observes that 
**le bellig^rant n*a d'autre droit que celui d'empScher le 
commerce le contrebande, qui fortifierait directement son 
ennemi. II n'a pas le droit de punir, mais celui d*arr^ter le 
vaisseau, puisque le contrevenant n'a envers lui aucune 
responsabilite criminelle, mais une responsabilit6 simple- 
ment civile : done le bellig^rant n'a d'autre droit que celui 
de confisquer la marchandise de contrebande." It is indeed 
to be feared that the next step will be to revive the ancient 
practice of treating the crews of contraband traders as 
criminal prisoners. No doubt there exist municipal codes 
which contain provisions that could be effectively cited in 
support of such a retrograde idea. Fiore adds : ** Jamais le 
belligerant n'a droit de confisquer la marchandise non pro- 
hibee et le vaisseau ; parceque jamais il ne pent empfecher le 
commerce licite, ni punir le coupable de commerce iliicite. 
Nous n*accordons aucune valeur k Tart. 1 du Rfeglement 
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du 26 juillet, 1778 ; . . . nous pensons qu*un rfeglement de 
la France ne pent pas r6gler le droit international.*' And 
Fiore adds that Masse retracted his opinion to the contrary 
as expressed in his first edition — which, besides, only 
approved of confiscation when the whole cargo was con- 
traband. 

So Dana {Wheaton, note 230) says : ** There is a French 
E^glement of 26 July, 1778, which condemns the vessel or 
cargo, if three-fourths of the cargo in value is contraband. 
But, as this is in derogation of the international law as now 
settled, it cannot be enforced against neutrals.** * 

Halleck does not appear to have heard of any practice of 
condemning the ship. 

It is fairly clear that, but for the Eeglement of 1778, the 
illegality of condemning the vehicle would be uncontested 
in any work. No author attempts to justify it as a practical 
measure ; but several state the French pretension as a fact 
to be reckoned with, and others {e.g., Hefifter and Pistoye 
and Duverdy) feel bound, on the strength of it, to concede 
the possibility of confiscation. If they are right, then the 
great movement of the mid -nineteenth century in favour of 
neutral freedom might as well never have taken place. If 
they are right. Sir W. Scott must have been an ignoramus, 
and his judgments incapable blunders of no authority. 

The destruction of neutral ships can have even less 
justification. It has been said that there cannot be a con- 
sensus gentium condemning it, when more than one impor- 
tant nation appears to countenance it. But the consensus 
gentium is not a consensus of governments merely, but 
embodies the instructed conscience of the civilised world. 
The opinion of one or two important governments might 
conceivably prevent us from saying that there was a con- 

* C/. Hautefeuille (III. 216) : ** Ainsi, d'apr^s le droit primitif , d'apr^s 
le droit secondaire, et on peut le dire sans crainte d'erreur, d'apr^s 
I'usage, cax les abus commis per quelques souverains puissants pour 
opprimer les neutres ne changent pas cet usage, la navire neutre porteur 
de contrabande de guerre, et la partie libre de son cargaison ne peuvent 
4tre soumis d, le saisle ni 4 la prise." 
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sensus of governments in favour of a particular rule. The 
opinion of half the governments in the world could not 
avail to alter the consensus gentium. Let us quote the 
opinions of Fiore (II. 507) and Hautefeuille (III. 216). 

" Comme le remarque justement Lampredi, une rfegle de 
droit civil qui pourrait introduire dans la legislation int6- 
rieure d'un peuple ne devrait autoriser les publicistes a en 
faire une rfegle de droit international*' (Fiore). "Les abus 
commis par quelques souverains puissants pour opprimer les 
neutres ne changent pas [I'usage] '' (Hautefeuille). 

It is an anarchic doctrine, that any nation can absolve 
itself from the requirements of International Law at its own 
hand, merely by expressing its intention to break it. In- 
ternal regulations may fail to correspond exactly with Inter- 
national Law ; but it does not follow that a nation intends 
to uphold them in the teeth of it. It is much more likely 
that a country should be led into an inadvertence which 
may prove costly to it, in forming its domestic regulations, 
than that it should intend them as a challenge to the world 
to accept them as law from that day forth. 

But, were it the fact that International Law is 
bounded by national aberrations, and, therefore, that there 
is no consensus gentium to prohibit the destruction of 
neutral prizes, where is the consensus gentium to permit 
it ? Prima fade, the consensus of nations is at this time 
of day clear to the effect that the neutral vessel, if not (as 
the writer thinks) assimilated to neutral territory, is at 
any rate, prima facie entitled to navigate the high seas in 
security. An exception to this recognised security needs to 
be proved by a very plain and unanimous consensus indeed. 
But where are the signs of it ? 

Is it, indeed, the case that any government has really 
presumed to direct its naval officers to destroy neutral 
vessels? The Prize Instructions of the U.S.N.A., issued in 
1898 (Art. 28) (Dipl. Corr. 1898, p. 782), and (it is said) 
the French Instructions of 1870 (Art. 20), as well as the 
Eussian Prize-Decree of 1895 (Art. 21) (Clunet, 1904, 
p. 281), have been pointed to as doing so. They do 
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contain regulations about the destruction of prizes ; and 
they do not limit them to neutral prizes. But it was not 
necessary. No officer accustomed to the traditions of naval 
warfare would think of sinking a neutral prize. If a further 
demonstration of the truth of this view were needed, it 
would be found in the fact that it is impossible to imagine 
that the framers of the regulations meant to subject the 
vessels of neutrals to destruction in exactly the same 
circumstances as those in which an enemy's ship might 
be destroyed. 

The regulations in question should, then, be understood 
as giving instructions for the destruction of prizes which by 
the Law of Nations the captor has a right to destroy ; and 
not as in any way laying down by implication a new law 
which was never before recognised. For, indeed, one does 
not call to memory a single instance in which the sinking of 
a neutral prize has ever been effected — much less submitted 
to. The Eussian and U.S. rules are quite modem, and 
apparently imitate the French. This last derives from an 
old provision of the Ordonnance Maritime, of 1681 (Art. 18), 
which was directed against the sinking of prizes by corsairs, 
in order to conceal the capture from the government. It 
denounces heavy penalties for such fraudulent sinking — ^but 
for fraudulent sinking only. But there is nothing to show 
that it was meant, in its origin or subsequently, to recognise 
a right to sink neutrals : in fact, it speaks of ** prisoners *' — 
showing clearly that the vessel must be an enemy's. 

And Pistoye and Duverdy (I. 266), in commenting on 
Art. 64 of the decree of 2 Prairial XI., remark (quoting Valin) 
that the article of the Ordonnance of 1681, which it repro- 
duced, ordered the corsair to bring in the prisoners because 
they were useful for exchange: which is conclusive that 
enemies only were contemplated. The instance which they 
give — of two Eussian caboteurs sunk in 1854 — is of course one 
of enemy ships. The instructions issued by Napoleon III. 
in 1854 (March 31) do not say a word about destruction (as 
reported in Ortolan, II. 448. App. VI.). They declare that 
(Art 17), "Toute prise doit 6tre jug^e, et il ne vous est 
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permis de consentir k un traite de ranfon '' ; and (Art. 19) 
that, ** vous conduirez la prise dans le port de France le plus 
rapproch6 . . . mais si des circonstances de force majeure 
ne vous permettaient pas de conduire la prise en France, 
. . . vous pourrez la conduire dans un port anglais ou 
ottoman. . . . '* 

The Instructions of July, 1778 (Lebeau II. 333), Art. 10, 
in giving a power of sale before judgment to the captors, 
limits it to the cases of (1) perishables, and (2) prizes ad- 
mittedly the enemy's. A French captain, then, might sink 
a neutral's ship, but he might not sell it ? 

M. Dupuis (§ 262) is surely in error — and one can 
hardly account for his mistake — in supposing that Art. 18 
of the Ord. of 1681 actually authorised destruction in cases 
of necessity and with no fraudulent object. He says — '* Le 
capteur etait autoris^ a hrtder ou couler la prise en cas de 
necessity, c'est a dire, d'impossibilit6 de Temmener, mais a le 
condition de receuillir, au pr^leable, toutes les personnes qui 
se trouvaient a son bord, de faire parvenir dans un port 
fran9ais au moins deux des officiers saisis et les papiers de 
bord. II fallait," explains M. Dupuis, ** sauver les vies 
inoffensives ; d'autre part, assurer, gr4ce a ce minimum 
d'elements de preuve, le contr61e de I'etat sur la regularite 
d'operations extremes." 

There is not one word in the Ordonnance about sinking 
or burning in case of necessity. Its terms run : — 

**18. Faisons defense, a peine de le vie, a tons chefs, 
soldats et matelots, de couler a fond les vaisseaux pris, et de 
dcscendre les prisonniers en des lies ou c6tes 61oignees, pour 
celer la prise. 

*'19. Et oil les preneurs ne pouvant se charger du 
vaisseau pris ni de Tequipage, enleveroient seulement les 
marchandises, ou rel^cheroient le tout par composition, ils 
seront tenus de se saisir les papiers, et d'amener au moins 
les deux principaux officiers du vaisseau pris, a peine d'etre 
prives de ce qui leur pourroit appartenir en la prise, 
m6me de punition corporelle, s'il y echoit." 

If this amounts to an authority to burn and sink in case 
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of necessity, it would be interesting to have it demonstrated* 
M. Dupuis is the writer*s sole authority for the French In- 
structions of 1870. However, he purports to quote them 
verbatim. Sect. 20 appears to permit a cruiser to destroy 
a prize when its own safety or the success of its operations 
would otherwise be compromised. It adds that the right 
should be used with the greatest reserve,* and only when 
demanded by ** une circonstance majeure " : also that the 
papers should be preserved in order to a due process of 
condemnation and the establishment of the compensation 
to be paid to the neutral whose innocent property might 
(aurait) have been destroyed. Are we to understand that 
this concedes liberty to sink a neutral prize ? Is it not more 
likely that the legislator is dealing with the normal kind of 
prizes — enemy prizes, and neutral property accidentally on 
board ? 

As M. Dupuis points out with much force, a 
neutral ship carries, besides its confiscable cargo, and its 
innocent surplus cargo, which may perhaps be restored in 
value, the effects of its crew and passengers. It is shocking 
that these (for which no adequate compensation is ever 
likely to be made) should be at the mercy of a belligerent ; 
and that perfectly innocent neutrals should be forced to see 
their possessions sunk and themselves subjected to the 
necessary hardships of transhipment, as incidents of a 
normal and recognised mode of stopping contraband and 
hindering blockade-running. 

The case of the Felicity (2 Dods. 386) is well known. 
Sir W. Scott expressed himself strongly against any right 
of destruction. ** If impossible to bring in, their next duty 
is to destroy enemies' property. Where doubtful whether 
enemy's property, and impossible to bring in, no such 
obligation arises, and the safe and proper course is to dis- 
miss. Where it is neutral, the act of destruction cannot be 
justified by the gravest importance of such an act to the 
public service of the captor's own state ; to the neutral it 
can only be justified, under any such circumstances, by a 
full restitution in value." And he calls these rules **so 
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clear in principle and established in practice that they 
require neither reasoning nor precedent to illustrate or 
support them.'* 

Under what ** circumstances/' then, did Sir William 
think the act of destruction could be justified by a full 
restitution in value? Clearly, where they raise a case ** of 
the gravest importance to the captor's own state." In 
those rare and trying moments in which the only method of 
preventing a sudden and enormous danger which could not 
have been foreseen, and which there is no other means of 
escaping, it may possibly be allowed that a belligerent should 
sink a neutral vessel, on the terms of promptly mforming its 
sovereign and paying for it. But this cannot be applied to 
the ordinary operations of war so as to enable a belligerent 
to exercise her ordinary right of stopping contraband and 
enforcing blockades in this most extraordinary way. 

The law of nations has deliberately set certain limits to 
the exercise of this right. It has treated the danger as a 
minor one, and has declared how it may be met. It is use- 
less for a nation to contend that it does not find it easy to 
keep within these limits of law, and that, therefore, it must 
be treated with the indulgence due to a desperate combatant 
repelling a startling and deadly thrust by whatever means 
available. If it chooses to sink the neutral ship it must pay 
for it — contrabandist, blockade-runner, or not. If it elects 
to sink it upon insufiBcient grounds — as, for instance, on the 
mere ground that it is a contrabandist or a blockade-runner, 
and very inconvenient to bring in — it must not only pay, 
but offer an ample apology and damages. Such, at least, is 
the principle to be deduced from Scott's judgment ; such is 
the inference from universal practice and from the opinions 
of all text-writers. Such is also the teaching of common 
sense, which will not fail to observe that if liberty is given 
to captors to sink prizes, subject to diplomatic discussion of 
the reasons why they did so, they will not fail to avail them- 
selves of it with a freedom which will go far to abolish the 
safety of the seas. 

To conclude the matter beyond question, there is hardly 
an author who so much as mentions the doctrine. Some 
do so, to reprobate it : e.g.. Hall (Pt. iv. c. 10. p. 735, ed. v.), 
Twiss (ii. 332), and Phillimore (§ cccxxxiii.). The long and 
frequently amended French Ordonnances regarding the pro- 
cedure of prize courts deal carefully with the local situation 
of the vessel, and never assume that it may be nowhere. 
Martens on Privateers does not mention it. Wheaton on 
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Captures does not mention it. Eansom, abandonment, or 
transhipment of confiscable goods are their only alternatives 
to regular adjudication. 

Cussy (i. 3. § 27), expatiating on the inconveniences ex- 
perienced by neutral shipping in w^ar-time — on the arbitrary 
diversion of voyage, delays, process in prize courts, risks 
and uncertainties — does not say a w^ord about the risk of 
destruction. 

Calvo (§ 3031) mixes the question up successfully with 
the question of destroying an enemy's ships. That is, he 
apj)arently sees no difference between the temperamenta 
which modern mildness has introduced into dealings with 
an enemy's goods, and the strict right which neutrals have 
to be interfered with in none but certain strictly limited 
ways. 

As Dr. Lushington, in The Leucade (Spinks, 221), ob- 
serves : ** We must bear in mind the wide difference between 
the detention of a vessel under the colours of the enemy or 
under neutral flags. . . . The bringing to adjudication at all 
of an enemy's vessel is not called for by any respect to the 
right of the enemy proprietor . . . but where a vessel under 
neutral colours is detained, she has the right to be brought 
to adjudication, according to the regular course of proceed- 
ing, in the prize court ; and it is the very first duty of the 
captor to bring it in if it be practicable. . . . No excuse for 
him as to inconvenience or difficulty can be admitted as 
between captors and claimants. ... If the ship be destroyed 
from reasons of policy alone, as to maintain a blockade or 
otherwise, the claimant is entitled to costs and damages. 
... If the captor doubts his power to bring a neutral vessel 
to adjudication, it is his duty, under ordinary circumstances, 
to release her." 

In the Der Mohr, (4 C. E. p. 314) a ship was lost by the 
captor's mere negligence. Sir W. Scott directed its restitu- 
tion in value. 

We must conclude that the Eussian code and the 
U.S.N.A. ** regulations," if they did mean to include 
neutral ships, did so per incuriam, and that these domestic 
pronouncements cannot in any event alter the law of 
nations, which had never until 1895 been questioned. For 
the French regulation of 1870, though drawn vdth regret- 
table vagueness, does not seem to intend to authorise more 
than the sudden demands of self-preservation in extreme 
cases may warrant. 

Accordingly the Institute of International Law, which 
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at Wiesbaden in 1881, and Turin in 1882, had before it Dr. 
Bulmerincq's proposal * to allow belligerents to sink enemy 
and neutral ships without distinction, entered on a lively 
discussion, which, despite a temporary consecration of the 
principle + (apparently based on a misunderstanding), ended 
in its definite abandonment, on the proposition of M. de 
Montluc.l The code as voted was printed § by mistake 
without the word ** ennemi,*' which restricts the liability to 
destruction to the enemy's vessels. This was adverted to 
at Heidelberg in 1883, and solemnly set right by a formal 
"rectification," passed unanimously. |i 

We now come to two subjects which are nearly allied, 
and which exhibit a marked retrogression of modem juristic 
thought in matters of public law. That regrettable ten- 
dency is to assimilate prize law to ordinary civil law, and to 
lay stress on the intention of the parties as the determining 
element in deciding as to their culpability. It is a natural 
tendency of persons who have had little experience of mari- 
time war, and whose jural ideas have been formed by the 
practice of the law administered in civil tribunals, to take 
such a view. Theoretically, it is the intention which 
matters. But a prize court is under such abnormal difficul- 
ties in the way of evidence ; it is so open to the suspicion of 
partiality ; its decisions are matters of such serious national 
importance, that the great masters of prize law early estab- 
lished the rule that they would not attempt to balance 
probabilities, or venture on inferences regarding intention. 
They limited themselves to the appreciation of overt acts. 
The only evidence which they would look at was the ship's 
papers and the examination of the ship's company. .If these 
were contradictory, incomplete, or ambiguous, then, but 
only then, they would venture upon the work of attempting 
to draw conclusions with such further light as might be 
forthcoming. In other words, the ship or her cargo must 
be condemned " out of her own mouth." It followed that 
two clear objective requirements were necessary in order 
that goods should be contraband. First, they must be dan- 
gerous in a high degree. Second, they must be in a ship 
which is going to a hostile port. There is no question of 
treating goods as contraband which are not of that specially 

••' Annuaire de VI. de D. L vi. p. 114. 
t Ibid., p. 154. 

I Ibid., p. 206. See note, p. 149 infra, 
§ Ibid., p. 221. 

II Ibid., ix. pp. 199, 200, 208. 
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dangerous character — on allegations (however well sup- 
ported) that they are ** intended" for the enemy's armed 
forces. There is no question of taking goods, as contra- 
band, out of a peaceful neutral ship proceeding to a safe 
neutral port — on allegations that they are "intended" for 
the enemy. The great lawyers who had experience of 
these matters— such as Portalis,* Story, Giraud, Mansfield, 
Nicholl, Scott — knew the paramount importance of con- 
fining captors to plain facts. They knew that to open the 
door to an inquiry as to intention, speciously attractive as it 
was, would in practice invest captors with a formidable 
weapon for the wholesale condemnation of vessels, by 
making out a plausible case of probability before a tribunal 
anxious to give full effect to the operations of its sovereign's 
forces. A prize judge may be perfectly impartial ; but if he 
is allowed to leave facts and to infer probabilities, there is 
no rule of impartiality which can prevent hini from appre- 
ciating those probabilities from a national point of view. 
He cannot but treat the evidence as a Spaniard or a German, 
and come to the conclusions which it is natural for a just 
German or a just Spaniard to come to. Suppose, for in- 
stance, that there is a firm impression in the minds of the 
Utopians that the people of Serendib are supplying their 
enemies the Baratarians with saltpetre, it will be impossible 
for a Utopian judge to rid himself of the impression when 
dealing with a captured Serendib ship. All that can fairly 
be expected is that a prize judge shall deal impartially with 
facts. It is impossible to ask or expect freedom from 
national ideas in the realm of conjecture. 

On these grounds it is submitted to be a retrograde step 
of the gravest character to admit that goods can be confis- 
cated as contraband because of an alleged ** intention " that 
they shall be used by the enemy's forces, or shall ultimately 
arrive in his territory. Let us deal with the two proposi- 
tions separately. 

The first, of course, involves the doctrine of "occasional" 
contraband : goods, that is, which are not so very dangerous 
as to be excluded from the enemy's country altogether, but 
still are so dangerous, in a secondary way, that they are sup- 
posed to be liable to be confiscated if intended for military 
or naval use. It may be urged that Scott, whom I have 
been quoting as an authority, approved of " occasional " 
contraband, and allowed such goods to be confiscated. 

* See The Beyaiger v. The Courageux (Pist. & Duv. I. 435). 
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True : but not on the ground that they were ** intended " 
for naval or military use. He saw the danger of any such 
vague proposition, and adopted a perfectly definite objective 
test. That is, he only condemned such goods when the 
vessel conveying them was taking them to a hostile port of 
naval or military equipment.* And then he ordered the 
captors to pay for them. The danger to the delicately 
organised commerce of modem times of allowing a captor 
to interfere with all kinds of trafl&c on a mere allegation that 
the goods are "intended *' for the enemy's forces, is surely 
too patent for any reasonable person to accede to such a 
pretension for one moment. Surely goods which are prima 
facie innocent should pass freely on all seas, and not be 
subject to inquisition and forced delays at the hands of 
belligerents. 

There is, indeed, no point in making two classes of 
"absolute" and "conditional" contraband, if intention is 
to be the guiding principle. For it would always be possible 
to say that absolute contraband — guns, rifles, and so forth — 
was " intended *' for the armed forces of the enemy : that is 
the ground of its interdiction. Therefore the two classes 
might as well be fused into one ; and the particular jealousy 
with which such dangerous things as guns were formerly 
viewed, and which is the very foundation of the law of 
contraband, disappears altogether. 

The other proposition, which seems of such a dangerous 
and entirely retrograde tendency, is to let intention stand in 
the place of fact in the matter of the destination of the 
vessel. We all know, shippers and owners, that it is in 
some degree dangerous to go to the ports of a country 
which is at war with another. But if our voyages to safe 
neutral ports are to be rendered dangerous, and our ships 
seized, and perhaps confiscated, because a prize court may 
be persuaded that some of their cargo was eventually going 
on to a belligerent, the whole state of affairs is revolu- 
tionised, and no port and no ship is safe anywhere. It 
is time that a most earnest protest should be made against 
this doctrine, absurdly enough called that of " continuous 
voyage," for it strikes at the foundations of commercial 
security. 

The illogical statements into which its supporters are 
led are manifold. Take this of Geflfcken (Heffter, 4th ed, 
Fran., p. 392, n. 2) : "En principe il n'y a pas de la contre- 

* The longe Ma/rgouretha, 1 C. R. 192. 
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bande entre ports neutres. Mais il ne faut pas qu'en obser- 
vant la lettre de ce principe on en blesse I'esprit. ... On 
ne pent done, dans les cas de contrebande, rejeter Tapplica- 
tion de la th^orie de la continuity de voyage comme dans la 
question de blocus." 

Why not? To »begin with, the letter of the law is 
precisely the protection which a neutral merchant secures 
against a belligerent's capricious and interested enforcement 
of what the belligerent may choose to consider its spirit. 
In the next place, one would be obliged to any one who 
would be good enough to explain why the spirit of the 
institution may be disregarded in cases of blockade, but 
must be rigorously resorted to in cases of contraband. 

The supporters of the doctrine have (beyond the much- 
criticised American ones) one single case to bring forward in 
its support — the attenuated cause ciUbre of the Doelwijk* 
When we examine the facts, we find it is ludicrously inade- 
quate. The Dutch ship in question was proceeding through 
the Mediterranean with guns for Djiboutil. Captured by an 
Italian, on the ground that, though destined for a French 
port, her guns were going further, namely, to Italy's enemy, 
Abyssinia, she was brought in, and the case taken to the 
court at Eome. This court did not even condemn the 
vessel and cargo, but released it on the ground that peace 
had supervened. The knowledge of prize law thus displayed 
does not impress one with the value of the case as a prece- 
dent, or with the great weight to be attached to the capture. 
What value can be attached to a precedent of condemnation 
when (1) the vessel was not condemned, and (2) the ground 
of its release was bad ? 

It is unnecessary to go through the United States' cases^ 
nor to repeat the hearty dissent which they have generally 
elicited. It may simply be observed here that they struck 
at British traffic with Bermuda, Cuba, and Mexico, on the 
ground of more or less probable ** intentions " that goods 
should go on to Confederate territory. This was said to 
constitute a ** continuous voyage," such as those which 
Scott had struck at in the case of colonial voyages, colour- 
ably broken at a neutral port. It was forgotten that Scott 
never condemned a ship on an inference of intention ; but 
always waited imtil the second half of the voyage was 
entered upon, and the intention transmuted into fact. 
There is all the difference in the world between joining 

* Cited, Dupuis, § 216. 
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two admitted links into a chain, and making a so-called 
chain out of one real link and one imaginary one. The U.S. 
court also decided these cases on the supposed authority of 
a previous case of their own * {Jecker v. Montgomery) ^ which 
turned on the construction of an Act of Congress, and had 
nothing to do with the matter. So that their authority in 
theory breaks down absolutely. 

When Great Britain attempted to interfere with the 
trade of Lorenzo Marquez, as the ** natural port '* of the 
Transvaal, Germany demanded and obtained prompt satis- 
faction for the stoppage of her steamers Herzog, Bundesrath, 
and General, destined for that neutral port.t But Portugal 
might equally have complained. 

The writer has little to qualify in the remarks on this 
subject contained in ** International Law in South Africa *' 
(Ch. i.). It would be. tedious to go through the full discus- 
sion of the U.S. and British cases which is there entered 
upon. The only observation which it seems useful to make 
is one upon the tendency of many writers who recognise the 
danger of allowing belligerents to interfere with neutral- 
bound ships, to refuse them the liberty of doing so in 
theory, whilst restoring it in practice. Thus the Institute 
of I.L. voted at Venice in 1896 that a ship whose course 
and papers (for all that appears) are perfectly regular, can 
nevertheless be captured if the captor makes out ** d'aprfes 
des preuves evidentes et de fait incontestable," that the 
neutral port to which she is proceeding is only a stage in a 
single transit to the enemy. 

It cannot too often be le'peaitedthQit preuves will never be 
anything but evidentes, and faits never anything less than 
incontestables, for the purposes of captors. The only con- 
sequence of such half-hearted restrictions of the powers of 
belligerents will be endless diplomatic friction ; heartbreak- 
ing delays for owners and shippers whilst governments 
wrangle on matters of opinion, and possible wholesale 
•diplomatic sacrifice of their interests for political objects, 
such as happened at Geneva in 1872. 

So, one cannot feel satisfied with Pillet's permission to 
belligerents to contradict the ship's papers purporting to 
show a neutral distinction, by evidence ab extra. Such a 
permission immediately renders nugatory the freedom which 
a neutral is formally accorded. Pillet, moreover, adopts the 

* 18 Howard (U.S.), 110. 

t State Papers (British) XCIV. 973 et seq. 
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curious view that, if the destination of goods is a neutral 
port, they cannot be contraband, even if they are meant to 
go overland to the enemy ; whilst if their immediate desti- 
nation is a neutral port, but they are meant to be eventually 
carried on to a hostile one by sea, they are capable of con- 
demnation. If he means that if they have a through bill of 
lading to the enemy's port they may be confiscated, there 
may be little objection to the proposition. Otherwise, there 
seems no reason in the nature of things why a conjectural 
voyage by water should be any more taken into account 
than a conjectural voyage by land {Lois de le Giterre, 
§§ 216, 217). 

Pillet follows Gessner, Phillimore, and Perels in this 
theoretically satisfactory but practically fatal concession. 
Desjardins does not seem to go so far: he allows the 
belligerent to make a capture when the ostensible neutral 
destination is a mere blind; probably intending to cover 
such cases as those in which the ship's course is inconsistent 
with her alleged neutral destination, or where there is some 
other patent discrepancy. 

Hall, Twiss, D. D. Field, Halleck, Fiore, and Haute- 
feuille keep to the old rule enunciated with authority by 
Lord Stowell in The Imina. Why should it be departed 
from, when the paralysis of neutral commerce for neutral 
ports all over the world will be the direct result of allowing 
it to be weakened? Why should we substitute for the 
freedom of traffic with neutral harbours, a gracious con- 
cession of. diplomatic hagglings over preuves ividentes and 
faits incontestableSy while the merchant stands out of his 
money? The only practical reason that the writer has 
heard alleged is that communication is now so easy and 
rapid, that a belligerent must be allowed to snatch contra- 
band where he can get it. Steamers can easily slip about 
the world with it, railways can readily run it up to the seat 
of war from neutral districts. Such arguments are mere 
after-thoughts. In the days of short-range weapons any 
sailing ship had a fair chance of escaping the navy ship 
which depended like herself on the breeze. Now, the navy 
ship has twice the speed of the ordinary merchantman, and 
can sink her from miles away. Therefore, we must handi- 
cap the neutral still further ! and this, when commerce is 
incomparably more dependent on freedom from unascertained 
risks than it was a hundred years ago. And as for the 
argument that inland transit is now so easy, that we must 
obstruct neutral ports as well as enemy ones, this very 

10 
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consideration was actually urgent in 1803, and Lord Stowejl 
refused to act on it. Emden was a regular smuggling dep6t 
for Holland (five miles away, across shallow water) : British 
merchants were frequently held to be trading with the 
enemy when they sent goods there. But Sir W. Scott was 
clear that he could not interfere with neutrals who sent 
contraband there ; it was a neutral port, and that was 
enough.* ** The rule," he said, ** respecting contraband, as 
I have always understood it, is that the articles must be 
taken in delicto, in the actual " [N.B., not '* contenoplated **] 
" prosecution of a voyage to the enemy's port/' The same 
great judge was asked in the Frau Margaretha t to condemn 
cheese which was going to Quimper-— not a naval port — on 
the ground that it could very easily make its way to Brest. 
He distinctly declined to do anything of the sort. . Facility 
of transit, therefore, went for nothing in the mind of the 
accomplished publicist. Canal traffic, which is still a serious 
rival to railway transit, was, moreover, in full operation then, 
and was never held to make any difference. 

Why this should be thought a particularly appropriate 
time to handicap modern commerce — subject as it is, in a 
way which that of previous days never was, to disorganisa- 
tion and destruction by sudden and violent interference — by 
making it liable to new and vexatious extensions of the 
antiquated and vexatious institution of contraband capture, 
is inexplicable. Indeed, Von Bar and Lorimer argue forcibly 
in favour of doing away with the doctrines of contraband 
altogether, and remitting the belligerent to the exercise of 
the right of blockade. 

In point of fact, these novel fancies as to the importance 
•of intention as an element of contraband are really based on 
what I shall hope to show is a misunderstanding of some 
remarks of the great U.S. judge. Story J., in the case 
of the Commercen (1 Wheatoii, 382). The Commercen was 
a Swedish ship captured by the Lawrence privateer when 
carrying a cargo of grain avowedly for the use of the British 
forces in the Peninsula under a British license. She was 
voyaging to Bilbao, which was a port in a nominally neutral 
country — Spain. But Spain was no more really neutral in 
1814 than China or Corea is now. The British forces were 
actually occupying the neighbouring Spanish territory, and 
it would be simple pedantry, in such a case, to say that the 
ordinary rules as to the neutrality of ports must be strictly 

* The Iminay 8 C.E. 167. f 6 jD.R. 92. 
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applied, when the country to which those ports belong is 
occupied by a belligerent army. In the next place, the 
Commercen was sailing under a British license, without 
which she would never have been allowed to take the corn 
out of Ireland at all. And in the third place, it was the fact 
of the service which she was doing to the British Govern- 
ment which motived the grant of the license; Story J., 
indeed, thought that she had become to all intents and pur- 
poses a British transport. Given, then, these extraordinary 
circumstances — that the Commercen was practically a belli- 
gerent transport, sailing under a special belligerent license 
which permitted her to conduct an unpermitted traffic, and 
proceeding to a port which it is an abuse of language to 
style "neutral'* — it is no wonder that freight was refused. 
The mere fact that she was carrying grain which was des- 
tined for British troops would not have been sufficient, and 
the case is no authority for any such proposition. It was 
the fact that she was avowedly specially licensed so to carry 
it that was the crucial feature, and which turned her virtu- 
ally into an enemy store-ship. The further fact that Spain, 
occupied by a British army, was not really neutral makes 
the case altogether an abnormal one. Yet on the slender 
grounds which this case affords, it has been asserted that 
destination for the use of the belligerents' armed forces is 
sufficient to raise a case of contraband ! The ** head-note," 
indeed, says so — but we know what value to attach to head- 
notes. If it had said, ''destination for a port of a country 
occupied by the enemy's armed forces, under avowed license 
of the enemy and for its military use," it might have been 
in accordance with the judgment. A phrase of Story J., 
detached from the context, seems to be the foundation of 
the head-note. Dealing with the question of whether pro- 
visions can ever become contraband. Story observes (always 
with reference to the normal case of transit to the enemy's 
country) : ** If destined for the ordinary use of life in the 
enemy's country, they are not, in general, contraband ; but 
it is otherwise if destined for military use. Hence, if des- 
tined for the army or navy of the enemy, or for his ports of 
naval or military equipment, they are deemed contraband." 
It is clear that this is not a sweeping declaration that des- 
tination for the military use of the enemy is always sufficient 
to make goods contraband, wherever they may be going. 
Story is only distinguishing the cases in which provisions 
can or cannot be treated as contraband, if they fulfil the 
usual requisites of contraband in respect of belligerent des- 
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tination. Further on, he does consider the question of a 
neutral port, and he says that goods for such a port may be 
contraband, if destined for the direct and avowed use of the 
enemy's forces. This obviously does not cover the case of 
indirect and unavowed use. What did Story mean by 
*' direct"? From the examples which he gives, it is plain 
that he meant "physically direct," i.e., the troops or fleet 
must be actually present in the neutral territory. That was 
the case he had before him. That was equally the case in 
his illustration— that of a British fleet lying in a neutral 
port. Here, again, he uses the word '* avowed." '* Suppose, 
in time of war, a British fleet was lying in a neutral port, 
would it be lawful for a neutral to carry provisions or muni- 
tions of war thither, avowedly for the exclusive supply of 
such fleet?" 

This case, then, affords no colour for the proposition that 

an intention to supply the enemy's fleet or army is sufficient 

to constitute contraband. The fleet or army must be on 

the spot in the neutral territory, and the intention to supply 

it must be openly avowed. We might even go further, and 

say that the ship must in some way be incorporated with 

the enemy's marine, by sailing under license ; but it is not 

necessary so to cut down Story's language, although the 

facts of the particular case do not go so far as his remarks. 

The combined effect of these pretensions to treat all kinds 

of innocent goods as contraband when they can be thought 

to be destined for the enemy's forces, and to seize them 

when en route for a neutral port on the same easy condition 

of making out a plausible case of improper intention, amount 

to a virtual dispensation from the Declaration of Paris 

which proclaimed the freedom of goods on a neutral ship, 

but excepted contraband of war. It w411 actually be safer 

to go straight to the enemy with merchandise than to a 

neutral, because a voyage to a neutral port will often entail 

a change of fraudulent want of candour, and will thus lead 

to confiscation of the ship. The most innocent cargoes for 

the most innocent ports will be subject to confiscation, 

whenever a belligerent feels at liberty to spell out a dark 

design on the part of owner or shipper to assist his enemy. 

It will surely be agreed that such is an intolerable state of 

affairs, and one which should not be capable of serious 

defence at the opening of the twentieth century. 

The proposition to limit seizure of contraband to the 
neighbourhood of the seat of war is another unintelligible 
novelty, though one as yet devoid of much support. Why 
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should a belligerent be debarred from stopping the export 
of contraband at its source, or at narrow trade-lanes ? Why 
should neutrals be penalised for being near the seat of war ? 
Trade would inevitably desert those seas, and the belligerent 
would tend to obtain a free hand there. The suggestion is 
in no degree a safeguard against belligerent interference, 
whilst it inadmissibly handicaps belligerents in the efficient 
exercise of their lawful rights. It is much better to adhere 
to the rules which have been tested by experience, than to 
adopt fanciful novelties which seem attractive for the 
moment, until their difficulties become apparent. 

Without summing up at length, it may be hoped that it 
has been shown that a regrettable and dangerous current 
of thought exists, taking its rise from the purely theoretical 
reasoning which is natural when speculation is unchecked 
by the experience of maritime war. If unstemmed, it will 
not fail most seriously to affect the freedom of neutrals and 
the safety of the seas. 

Note. — The Eoyal Commission on Food Supply appear 
to have adopted Dr. Holland's view that it is now generally 
agreed that contraband may be seized in transit to a neutral 
port. In view of the fact that such recent writers as Hall, 
Twiss, Gessner, and Fiore have emphatically maintained the 
contrary, whilst Germany successfully asserted the same 
view in 1899, it is impossible to concur in their opinion. 

M. de Montluc authorizes the writer to repeat that he 
adheres firmly to the views expressed in 1881, and regards 
recent events as affording a striking demonstration of the 
danger of neglecting the considerations then urged. 

Sir Walter Phillimore : The President desires me to 
say that he has ruled that we should discuss the first pro- 
position of M. Marais by itself, namely, that coal is an 
object of conditional contraband. 

Mr. Douglas Owen : I only want to make a few 
remarks on that subject. M. Marais mentioned the case of 
an English ship arrested for having coal on board destined 
for the Russian fleet. What I wish to point out is that 
the fact that that vessel had coal on board was merely an 
incident. It was not the cause of her condemnation. We 
have in England a Foreign Enlistment Act, as it is called. 
One of the provisions of that Act renders it a punishable 
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offence,' and positively prohibits doing anything to strengthen 
the force or equipment of a belligerent. The ship that was 
arrested, was arrested not because she was carrying coaL 
She would equally have been arrested if she had been carry- 
ing fresh water. She was proceeding to assist in the equip- 
ment of a belligerent fleet. The fact that she was carrying 
coal was merely an incident or coincidence. The coal was 
not the cause of the condemnation. The cause of the arrest 
was that she was proceeding contrary to the terms of the 
Foreign Enlistment Act. 

Sir Walter Phillimore : I do not think that Mr. 
Douglas Owen has quite appreciated M. Marais' position, 
which is that it was an extension by England of the duties 
of neutrals, at any rate not at present accepted by France, 
that a vessel carrying coals to a belligerent fleet should be 
liable to be stopped by the neutral Power, and not left to 
run its own risk of carrying contraband, and he pointed out, 
and I think with great justice, that whatever might be the 
effect of the stoppage of the ship Captain W. Menzellj it was 
not of the full value that might be supposed, because the 
owner of the Captain W. Menzell did not exercise his right 
to bring before the Admiralty Division of the High Court 
of Justice a complaint against the Government, and have it 
determined by the Court judicially whether the Government 
were right or wrong. I think the reason why the Captain W^ 
Menzell was arrested was that she was intended not merely 
to go out and take a cargo of coal and put it on board ship, 
but intended to follow, as a great many German ships did, as 
a part of the Fleet, and therefore was considered as being 
substantially a ship of the Eussian Navy starting from an 
English Port. I think M. Marais was not inclined to accept 
the view that it was the duty of the neutral to stop such a 
ship; but whether that be the case or not, I think he 
pointed out rightly that it was only an act of the Executive 
Power, and not a judicial matter, which might have been 
brought before the Courts of the country and was not. 

The first proposition of M. Marais, '^That this Con- 
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ference is of opinion that coal is an object of conditional 
contraband ** (in French, ** La Conference estime que 
le charbon est un objet de contrebande conditionnelle '*), 
was then put to the Meeting and unanimously agreed 
to. 

Mr. Pawley Bate (Barrister-at-Law, Lecturer on 
International Law to the Inns of Court, London) then 
read the following Paper: — 

PEIZE COUETS AND AN INTEENATIONAL 
PEIZE COUET OF APPEAL. 

The Prize Court is an institution, anomalous indeed in 
some aspects, but of great utility in existing conditions of 
international life. Before privateering was declared to be 
abolished this utility was even more marked. When the 
" dogs of war '* included private adventurers it was a 
great thing that they should be whistled back to their 
master's heel before gorging their prey. It was possible in 
this way to regulate depredation : and, whether the final 
conduct of the belligerent was in any given case prompted 
by prudence or by justice, it was all to the good that a locits 
pcenitenticd should be systematically reserved for an improper 
seizure, and that confiscation should only take place after 
dehberation and in cool blood. The property captured at 
sea which it was incumbent on the belligerent captor to 
bring before a Prize Court included not only the property 
of enemy subjects which was captured as such, but also 
property belonging to neutral subjects, which had been 
seized either as contraband or as involved in a breach of 
blockade. In the case of enemy property the judgment of 
a Prize Court was invoked in order to confirm the title con- 
ferred by capture : in the case of neutral property the owner- 
ship was not shifted until there had been a condemnatory 
judgment of a Prize Court. The utility hereof was evidenced 
by the recognition generally accorded to a condemnatory 
judgment : strictly, it only operated within the jurisdiction 
of the State to which the Prize Court belonged, but, in the 
interests of economic security, it was (save in exceptional 
circumstances) treated as final and efficient everywhere else. 

Of the origin of Prize Courts little is known beyond 
what can be smnmed up in the one word *' custom " ; but 
it may be conjectured that their so-called jurisdiction, so 
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far as it claims to be universal and not merely national, is 
traceable to the prohibitions addressed by the Popes to 
Christianity at large against the supply of munitions of war 
to the Saracens (e.g'., the prohibition issued by Alex. III., in 
A.D. 1179), and that their development is largely due to the 
necessity for strict supervision of the obsolescent, if not 
obsolete, privateer. Prize Courts remain with us in days 
when a maritime war is carried on under the scrutinising 
eyes of the entire world by scientifically trained and specialised 
organs of Government. Even these persons are under an 
international duty with regard to private property seized at 
sea, whether that property be seized from an enemy subject 
or from a neutral : their prime duty is to deposit the pro- 
perty with their sovereign for an appreciation by him of the 
rightfulness of the seizure, and a pronouncement as to the 
ultimate fate of the property seized. That this ancient 
custom is modem law is shown with every new occasion, 
and its stringency is admitted even by States which in the 
days of the armed neutralities were neither belligerents nor 
members of those coalitions. And, accordingly, the question 
before those who at the present day seek, in the interests 
of peace, for the ordered development of the international 
relations which spring from war, is not for a moment the 
abolition of the Prize Court, but its reform in point of 
structure and its systematisation in point of function. 

The idea '*the Prize Court'* is somewhat of an abstrac- 
tion, inasmuch as the Courts which have been set up hitherto 
by belligerents have differed from one another in many 
important details, and inasmuch as there is no agreement 
among theorists as to their nature. We find in general 
that at the outbreak of a war in which maritime interests 
are likely to be affected, or during such a war, a belligerent 
power erects Prize Courts where they are likely to be or are 
actually required. He also provides, either by special or by 
general ordinance, for the conduct of the proceedings and 
for appeal to a superior court, either established ad hoc or as 
part of the permanent constitution of the belligerent Govern- 
ment. Prize Courts everywhere display certain broad re- 
semblances: thus it is matter of uniformity that the 
belligerent sets up his own Prize Courts ; that they are set 
up within territory belonging to or in the occupation of that 
same belligerent or his ally ; that their business is, firstly, 
to scrutinise the propriety of the seizure and of its attendant 
circumstances — the claimant, in a case of dispute, being left 
to make good his claims against the captor ; and, secondly, 



( 153 ) 

to confiscate or release the goods or vessel brought before 
them, according as the seizure is deemed proper or improper. 
Further, the Prize Courts of most if not all countries declare, 
in accordance with their national law, the manner in which 
confiscated prize is, if at all, to be divided between the 
individual captors, and they also decree payment of salvage 
in connection with private property rescued from the enemy 
at sea, and penalise improper conduct on the part of captors. 
In details, however, great diversities exist : these diversities 
may be easily studied in the valuable articles contributed by 
von Bulmerincq to Vol. X. of the Journal de Droit Inter- 
national. Thus the number of judges varies from Court to 
Court, and, what is of much greater importance, the character 
of the judges differs also : the Court may consist of jurists 
or of administrative officials or be mixed in character. The 
proceedings of the Court may take place in private, as in 
Germany, or in public, as in Great Britain. The rules con- 
cerning mode of proof, and concerning security for costs in 
case of contentious business, and concerning the award of 
damages where the seizure is deemed unjustifiable, differ 
from system to system : thus it is hardly to be wondered at 
that universal recognition is not accorded to the rule adopted 
in Great Britain whereby damages in case of an improper 
seizure by a public vessel are decreed against the individual 
captor only, and not against his Government. 

A further difference, which may well produce practical 
results, exists in the answers which would be given by 
different Governments to the question. Is the business of a 
Prize Court administrative or judicial ? On the one theory 
a Prize Court sits mainly to assist the belligerent Govern- 
ment in one department of its foreign policy. This seems 
to be, or at one time to have been, the French doctrine. In 
the Traite des Prises maritinies, by Pistoye and Duverdy 
(Vol. 11. p. 182), we read: 

** A aucune epoque . . . le gouvernement n'a voulu que 
les prises maritimes fussent jug^es comme les affaires con- 
tentieuses ni sous la monarchie de Louis Philippe ni sous la 
Eepublique ; aprfes la creation d'une section du contentieux, 
chargee de statuer en dernier ressort sur le contentieux 
administratif, le reglement int^rieur du Conseil d*^tat 
rangeait les questions de prises maritimes parmi les attribu- 
tions purement administratives. . . . Enfin, il en est de 
m^me aujourd'hui. . . ." (1854). 

If a Prize Court is so conceived, i.e., as national rather 
than international, and as a Council rather than as a Court, 
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it must plainly give effect to instructions issued by its 
Government irrespective of considerations of their legality : 
the Government is in reality the judge and the so-called 
Prize Court is but the agent of its Government. If, how- 
ever, a Prize Court conceives its functions to be solely and 
strictly judicial, it will be easier for it to ignore instructions 
which it deems opposed to International Law : it will treat 
themes as leges sub graviori lege. Whether any Prize 
Courts attain this degree of de-nationalisation may be 
doubted, but there is reason for saying that British Prize 
Courts tend thereto. The nature of the question is such 
that there can be but little authority on it : what little exists 
is as follows. 

In the case of The Fox, a.d. 1811, the greatest British 
judge of Prize Courts, Sir William Scott, afterwards Lord 
Stowell, had to deal with a capture founded on the notorious 
Orders in Council of 1809. He laid it down : 

"By the constitution of this country, the King in 
Council possesses legislative rights over this Court, and 
has power to issue orders and instructions which it 
is bound to obey and enforce. . . . That the Court is 
bound to administer the law of nations, and that it is 
bound to enforce the King's Orders in Council, are 
(propositions) not at all inconsistent with each other ; 
because these orders and instructions are presumed to 
conform themselves, under the given circumstances, to 
the principles of (International) Law." 
In the case before him Lord Stowell found an exit from 
an awkward situation in the fact that no proof had been 
given that, as retaliatory orders, the orders in question 
were not justifiable on principle. About the same time 
another British judge, Sir James Mackintosh, whenEecorder 
of Bombay, dealt with the same question, and emphatically 
declared that, in the imaginary case of the King's instruc- 
tions being at variance with International Law, 

'' it would be the duty of a judge to disregard the 

instructions, and to consult only that universal law 

to which all civilised Princes and States acknowledge 

themselves to be subject " (cited in 3 Phillimore). 

Nor is it possible to read the case of The Franciska, 1885, 

where restoration of a seized ship was ordered by the Privy 

Council, without feeling that, although a British Prize 

Court might be compelled in exceptional cases to apply 

to sovereign instructions the casuistry of Lord Stowell, yet 

in general it would not hesitate to test the correctness of 
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governmental conduct in the light of the Court's estimate 
of International Law. It would not, for example, attach 
any preponderating weight to the ** Manual of Naval Prize 
Law" issued by the British Admiralty. This attitude, 
whatever limitations may have to .be imposed in defining 
it, is due to the fact that a British Prize Court regards 
itself as a Tribunal, and as a Tribunal administering 
International Law. 

These instances may suffice to show the practical 
differences which exist between the Prize Courts of different 
countries. Before passing on to deal with certain speculative 
criticism, the writer desires to take the opportunity, afforded 
by the mention of Lord Sto well's name to an audience 
in Scandinavia, for the following irrelevance. Grotius 
wrote: 

" A question often arises upon what is lawful in 
respect to those who either are not, or profess that they 
are not, enemies, yet supply the enemy with any sort 
of commodities. For there were formerly and lately 
very sharp contests upon it, some contending for the 
freedom of commerce, some for the assertion of the 
rigours of war." 
The quarrel thus signalised by Grotius has become 
more and more accentuated since his day. Among those 
jurists who in this quarrel have championed the cause 
of the neutral against the belligerent, a Swede, Eichard 
Kleen, is justly accorded a position second to none, and 
many Britons are proud to follow him, and even those 
of us who disagree, admire. May it, then, be permitted 
to a Briton, if only as an indirect tribute to Herr IQeen's 
distinction, to make a respectful protest against the allega- 
tion to be found on page 392 of Vol. II. of his *' Lois et usages 
de la Neutrality " ? Herr Kleen there suggests that British 
judges of Prize Courts in times gone by have declared 
good prize whatever objects the British Government needed, 
and that their, true motive was to despoil the foreigner 
in order to enrich the treasury of their country : and he 
qualifies as " de reputation douteuse " the name to which 
reference has just been made, and which British publicists 
honour very highly, that of Sir William Scott, afterwards 
Lord Stowell. It may be remarked, parenthetically, that 
in Lord Stowell's earlier career he had occasion to notice 
that predecessors of his in the administration of British 
Prize Law were by no means the unprincipled sharks 
which Herr Kleen imagines. Lord Stowell had two 
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brothers : one became Lord Eldon, and was for many years 
Lord Chancellor of England ; the other, Henry, was a 
merchant. Now it chanced that towards the close of the 
w^ar betw^een Great Britain and her American Colonies, 
aided by France, Spain, and Holland, Henry Scott joined 
with others in fitting out a privateer, and he obtained from 
his younger brother WiUiam, then contemplating practice 
as an advocate, the advice by all means not to lay unlawful 
hands on neutrals, or he would certainly burn his fingers. 
Unlawful hands were, however, laid by this privateer upon 
a neutral Danish vessel and property not contraband — 
namely, certain sails — was taken therefrom. Proceedings 
for redress being taken in a British Prize Court, Henry 
came again to his brother (who had now been admitted 
an advocate) in much distress, for he feared ruin at the 
hands of the Prize Court. The goods seized were ordered 
to be restored, and although the anticipated ruin of the 
adventurers did not take place, the master and seamen 
were remitted to a Criminal Court, to answer there for their 
misconduct. 

Within twenty years of this occurrence William Scott 
was himself sitting as a Judge of the Admiralty in England : 
he held that office for thirty years from 1798, rendering 
between the years 1798 and 1819 a series of judgments 
which are of first importance in the British Law of Prize, 
and which, if ever a true International Law of Prize be 
formulated, will furnish very valuable material therefor. 
It is not contended that every judgment of Lord Stowell's 
is unimpeachable; but when we remember that he lived 
nearer to the days of quarter-deck justice than we do by 
the immense distance of the nineteenth century, the wonder 
is that the cases in which he is criticisable are so rare. 
Between the cases where a belligerent clearly may, and 
those in which a belligerent clearly may not, impose 
restraints on the activities of neutral commerce, there is 
an uncertain area in which it is in vain to appeal to principle, 
and where convention can alone bring cosmos ; and even 
if, belonging to a belligerent State, Lord Stowell approached 
this debatable ground with a bias in favour of the belligerent, 
that could not fairly be charged as bad faith. It is by 
reference to such a bias, generated by political situation 
without the consciousness of the person involved, that we 
can best explain the line of partisan-cleavage in many inter- 
national questions. And in order to repel the insinuation 
that Lord Stowell played the bully (although the circum- 
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stances of his country's history were for many years such 
as to make that role easy), the following statistics may be 
given for what they are worth. A couple of volumes have 
recently been issued in England called "English Prize 
Cases " : in these volumes there are reported between 150 
and 160 cases in which Lord Stowell had to give a decision 
affecting the property and interests of neutral subjects : in 
over sixty of these cases, i,e., in two out of every five, 
his judgment was in favour of the neutral. And in some 
of these sixty it can without hesitation be affirmed that 
he displayed a breadth and liberality of doctrine which 
must command our homage ; we refer to such cases as The 
Neptunus, Der Mohr, Twee Gehroeders, Imina, The Adelaide, 
The Henrick and Mana, The Anna, The Haahet, The Hoff- 
nung, and The Actceon. The last-named case has a peculiar 
interest just now, for in it Lord Stowell laid down, against 
his own countrymen, the following proposition : 

**If a belligerent ship destroys a neutral vessel, the 
owner thereof is entitled to be put in the same position 
as he was in before the destruction of his vessel, i.e., to 
recover damages and costs. The commander of a belligerent 
ship may have good reason for destroying a neutral vessel, 
but this fact does not relieve him from responsibility to the 
neutral owner for damages." 

Lord Stowell claimed to be administering International 
Law. We all know the passage where he said : 

** The seat of judicial authority is, indeed, locally here, 
in the belligerent country . . . but the law itself has no 
locality." 

That he was in reality administering, not International 
Law, but rather his own conceptions of what International 
Law ought to be, may be conceded with a smile ; but the 
same smile, equally justified, must be allowed to those who 
hear extreme champions of neutral rights (such as Herr 
IQeen) speak in this connection of "la conscience juridique." 
(II. p. 428.) Lord Stowell's "International Law" and 
Herr Kleen's "la conscience juridique *' may both be re- 
sounding phrases which on analysis only mean an individual's 
interpretation of right reason, but there is no more ground 
in the one case than in the other for the allegation that the 
phrase is employed to serve non-jural ends. A Scandinavian 
jurist, contemporary with Lord Stowell and an advocate of 
neutral claims, wrote in 1815 : 

" On doit reconnaltre que TAngleterre possede dans 
" Sir L. Jenkins et d'autres et surtout dans Sir W. 
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*' Scott des juges des prises qui joignent k une r^- 
*'putation sans tache les talents et les connaissances 
**les plus rares . . . nous sommes persuades que la 
**plupart des decisions de Sir W. Scott serviront de 
** base au droit de guerre maritime de toutes les nations 
" civilisees pendant des si^cles.*' 
This appreciation by Jacobsen in his " Droit maritime de 
la paix et de la guerre " (p. 538) represents, it is believed, 
the general estimate of Lord Stowell's work and worth ; 
and with it we return from a digression which can only be 
justified by the occasion and by the deservedly high reputa- 
tion of Herr Kleen. 

Of the speculative objections to the Prize Court as it 
exists in customary International Law, mention may first 
be made of a point of minor importance, namely, with 
regard to the local situation of Prize Courts. It is a rule of 
that Law that a Prize Court must only be constituted in 
the belligerent's own territory or in that of an ally. The 
British Government, as is well known, objected in 1793 that 
it was contrary to the usage of nations and unwarranted by 
treaty that a French Consul should set up a Prize Court in 
the United States, and the United States Government 
agreed. When severed from the very distinct question of 
allowing seized vessels to be brought into neutral ports, it 
is hard to see any substance in the British complaint, or 
any reason why belligerents should be discouraged from 
setting up Prize Courts— at any rate when treated as 
judicial bodies — wherever the circumstances of the case 
make it convenient. 

Of vastly more importance is the objection (to which 
we now pass) that Prize Courts as veritable tribunals ought 
not to be erected by the belligerent himself. This objec- 
tion goes to the very root of the institution, for in customary 
International Law it is by the belligerent alone that Prize 
Courts can be erected — though in some cases present-day 
Law, and in others Treaties, would allow a neutral to erect 
one. At no time in the last 150 years has the character- 
istic in question been free from adverse juristic criticism, 
but every occasion has only served to strengthen its 
foundation in custom. Events of the first half of the 
eighteenth century, such as those which gave birth to 
the world-famous controversy between England and Prussia 
relating to the Silesian loan, led to the first arraignment of 
Prize Courts before the bar of juristic science. The attack 
was begun in 1759 by Hlibner, a Dane, in his brochure 
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De la Saisie des bdtiments neutres. He wrote (Vol. II. 
p, 21) : 

" C'est une chose fort singuliere que la manifere dont on 
juge de nos jours, les bdtiments neutres, saisis par les 
vaisseaux de guerre ou armateurs des parties bellig^rantes. 
Eien n'est plus equivoque, ni m^me plus mal fonde, que la 
competence des juges ou des Tribunaux nomm^s pour 
decider du sort de ces navires.** 

It is indeed easy to show the anomalous character of 
the Prize Court. The judge is a party to the cause, and 
there is no security that the law which he applies, even 
when he purports to apply International Law, is any but 
his own. A tribunal, national in essence even if inter- 
national in name, asserts a jurisdiction in connection with 
acts not done on national territory over strangers who 
make no voluntary submission to it. ** C'est le bras droit 
qui frappe et le bras gauche qui est nomme pour decider de 
la legitimite du coup " (Hiibn. II. 29). Hiibner claimed 
that where a seized vessel belonging to a neutral subject 
was brought into a port of the sovereign of that neutral 
owner, the neutral sovereign should be the judge of the 
legality of the seizure and of the claims of the captor ; and 
that- when such a vessel was brought into the port of any 
other neutral State, or into a port of the captor or of the 
captor's ally, a joint Commission should pronounce upon 
these questions. Among those who followed Hiibner was 
Steck, a German, who in 1782 contended that war should 
not be allowed to modify in any the least degree the com- 
mercial freedom of subjects of neutral States. Of those who 
in the earlier part of the nineteenth century condemned the 
one-»sided constitution of the Prize Court were the Germans 
GF.de Martens and Kliiber, while in more modem times 
may be mentioned Trendelenburg (1870), Gessner, Stoerk 
(all of German nationality), and Diena, an Italian, as also 
was Galiani, who a century earlier contended that the 
neutral sovereign should always be the judge of prize when 
the property of any of his subjects was at stake. These are 
but named in order that a little more detailed attention 
may be given to the proceedings in this connection of the 
Institut de Droit International, 

As early in the history of the Institut as 1876 the 
question of Prize Courts was brought before it by Mr. 
Westlake. He proposed a reform whereby each Power 
would by Treaty concur with every other Power in a scheme 
for constituting in prize matters Courts of Appeal of a 
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g'wasi-intemational character. In the scheme proposed by 
Westlake a separate Court of Appeal was to be called into 
being with every separate dispute by the belligerent whose 
conduct was involved. The tribunal was to sit in the 
capital of the belhgerent State, and was to consist of three 
members, two named by the belligerent and the neutral 
who were involved in the given dispute, and the third by a 
neutral State to be indicated in the fundamental Treaty 
whereby these Powers agreed to the scheme. This pro- 
posal of Mr. Westlake did not go as far as some members 
of the Institut wished; e.g., it left Prize Courts of First 
Instance untouched; and for it was substituted, in the 
discussions of the Institut, an elaborate scheme of Prize 
Law drafted by Professor von Bulmerincq. These dis- 
cussions were not ended until 1888. Von Bulmerincq 
proposed, so far as Prize Courts are concerned, that Prize 
Courts of First Instance as well as those of Appeal should be 
international in composition, and, instead of the mixed 
Courts of Appeal, established by each belligerent prout res 
incidit, which Westlake advocated, von Bulmerincq pre- 
ferred one tribunal erected at the commencement of the 
war. In this tribunal an equal representation was to be 
given to each belligerent and to neutrals as a whole, and 
von Bulmerincq suggested that Belgium, as a permanently 
neutralised State, should be entrusted with the selection of 
the representatives of the neutral body of States, and that 
the Appeal Court should sit at Brussels. None of these 
proposals, however, survived in the comprehensive Bigle- 
ment des Prises maritimes which the Institut ultimately 
adopted. In that final Act the constitution of Prize Courts 
of First Instance was left to each State, and the erection of 
a single Court of Appeal was not recommended. It was, 
however, agreed by a majority, that it would be desirable on 
the outbreak of war that each belligerent should provide an 
Appeal Court of Prize which should be mixed in com- 
position. The Article 100 in question was combated by a 
minority in which were representatives of France, Germany, 
Eussia, and Great Britain. It ran as follows : 

'* Au debut de chaque guerre chacune des parties 
'*bellig6rantes constitue un tribunal international 
'* d'appel en matiere de prises maritimes. Chacun de 
*' ces tribunaux est compose de cinq membres comme 
** suit. L'etat bellig6rant nommera lui-m^me le Pre- 
*' sident et un des membres, et d6signera en outre trois 
**]&tats neutres qui choisiront chacun un des trois 
**autres membres.'' 
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Before leaving the discussions of the Institut, it is instruc- 
tive to note that, while in general the development of the 
Customary Law of Prize Courts has fallen to the share of 
Great Britain and the United States of America and France, 
and its theoretical justification to writers belonging to these 
same States, and while the hostile criticism thereof has pro- 
ceeded from Scandinavia, Germany, and Italy, yet, in the 
ranks of the minority who deprecated change in the consti- 
tution of the Prize Court as essentially a national tribunal, 
were to be found representatives of Eussia, the quondam 
protagonist of neutral rights, and of Germany. We refer to 
the Eussian publicist, de Martens, and to Perels, for many 
years Professor .at Kiel and Berlin, and now holding high 
place in the German Admiralty. Another notable fact is that 
in the discussions of the Institut upon this topic the repre- 
sentatives of the smaller maritime powers were solid in favour 
of change, while the opponents of change were all subjects of 
greater maritime powers. 

The Prize resolutions of the Institut apply equally to 
enemy and to neutral ships and goods ; but, until the De- 
claration of Paris is supplemented by the much-to-be-desired 
agreement to exempt innocent private property from maritime 
capture, it will be simplest to consider those resolutions only 
so far as they affect neutrals. 

That the' modern Prize Court is anomalous as regards 
neutral property is conceded by everyone ; and various 
remedies have been suggested. There is, for example, the 
suggestion of those who think and wish that neutral subjects 
should be allowed during a war the same free trade, even in 
contraband, as they enjoy in times of peace ; but assistance 
in supplying munitions of war, and in delivering them where 
they may be of most use to belligerent A, t. e. of most 
harm to belligerent B, shades off into active co-operation in 
hostilities by dangerously imperceptible degrees, and such 
services may become so deadly efficient that it would be 
better for B to have another open enemy in the field. This 
suggestion may be disregarded. Assuming then that war 
necessarily involves restrictions on neutral industry and 
commerce — the inconvenience being simply debited to the 
common account of fallen human nature — the question re- 
mains how to secure that these restrictions are such only as 
the general conscience approves. The prime requirement, in 
the inevitable absence of a Sinai and a Moses, and in the 
presence of a keen competition for the golden calf, is that, 
as far as human foresight can secure it, the occasions shall 

11 
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be strictly defined upon which belligerent interference with 
neutral commerce may take place. This definition requires 
inter- State convention — the postponement of which at the 
present day would constitute a crime against humanity. A 
congress authoritatively summoned to erect a common code 
of Prize Law — although it could not hope to be final — would 
be able to fill in many lacunce juns, and to effect many com- 
promises between discordant views. This would be pure gain, 
for it often happens nowadays that a belligerent ruffles neutral 
susceptibilities by seizures which are undoubtedly within his 
legal right, but which seem high-handed because the sources 
of his right are nebulous to the common eye. That such a 
Code must be framed before an international Prize Court 
could be formed was, as we have seen, admitted by the Institut. 
In that Code matters of procedure might well be regulated, as 
well as matters of substance. It should be, for example, 
determined whether, on the one hand, a neutral before a Prize 
Court is to be treated as a suspect against whom a charge 
is to be proved or as a presumed delinquent, brought (on 
Heffter's theory) before the forum arresti to clear himself of 
the offence of violating neutral duties, or (on Hautefeuille's 
theory) summoned to show cause why he should not be treated 
as having by his acts severed himself pro tanto from his 
natural allegiance and attached himself to the other belli- 
gerent ; or whether, on the other hand, as demanded by, e. g. 
Steck and Twiss, it is the captor who is really on trial in 
Prize Courts of first instance, and who is accordingly required, 
if he can, to justify what would otherwise be an outrage. 
Further, by means of the Code, Prize Court rules as to pro- 
duction of evidence and as to costs and damages should be 
made uniform. And the Code should also create, or provide 
for the creation of, an authority competent to solve any doubts 
which may arise with regard to its meaning and application : 
there, fortunately, is a body, namely, the Tribunal of the 
Hague, to which the erection of a permanent commission 
charged with these functions may with confidence be entrusted. 
Were such a Code in operation, there would then remain 
three great classes of occasion on which disputes concerning 
seizures might arise : — 

1. Where there is a dispute as to the facts of the case ; 

2. Where there is a dispute as to the meaning, and 

applicability to the given case, of a given article of 
the Code ; 

3. Where a dispute arises because the question of law has 

not been dealt with by the Code. 
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At present all these points are dealt with by the belligerent 
himself in his Prize Courts ; the party, i. e. who alleges him- 
self to be aggrieved, is, first, policeman to arrest (often on 
suspicion), and then (at any rate, in appearance) both legis- 
lator to make the law and judge to apply it— a treatment of 
the neutral subject which seems so arbitrary as to amount to 
an outrage on his flag. And the only redress in case of 
alleged inequity on the part of this tribunal is such as Diplo- 
macy, or its dread alternative, can procure. 

The question is, then, whether, having regard to the de- 
velopments which have issued from the Peace Conference of 
The Hague, it is desirable that reformers should press for such 
a change in the constitution of Prize Courts as would distribute 
the roles — at present played by one party alone — of plaintiff, 
policeman, apparent legislator, and judge. That the belli- 
gerent plaintiff must, in most cases, remain policeman is 
clear; subject to the rendering of compensation where an 
arrest by him is unjustifiable, he must still be allowed self-help. 
What about the later stages of the disintegrating process ? 

The answer here given is given in special view of the 
resolutions of the Institut, already adverted to, and is this — 
that when the indispensable international code of Prize is 
framed, whether by one act or by a series of treaties, it is 
neither desirable nor practicable to press for any other inter- 
national tribunal than can be obtained by utilization of the 
Hague Convention of 1899. 

Let us now take seriatim the three classes of case into 
which possible disputes have just been grouped. We shall 
easily dismiss the class where the dispute is on points of fact. 
Facts in prize cases are seldom complicated, and all require- 
ments are satisfied if the code provides for the due admission 
of evidence, and for the compilation of a complete written 
statement thereof. Sometimes, indeed — as in questions of 
occasional contraband — the inference to be drawn from fact 
may be the heart of the matter. In such cases the Code — if, 
indeed, it allowed inferences to be drawn at all— would pro- 
bably be explicit in requiring clear proof, and in laying the 
burden of proof upon the captor ; and if the national courts 
of Prize both of first instance and appeal, before condemning, 
were satisfied upon evidence open to the world's scrutiny that 
these stringent conditions had been satisfied, there would 
probably be little ground for any reasonable complaint. If, 
however, the Court of First Instance were only able to say 
that the case was one of grave suspicion, the case might be 
treated as if belonging to the second class, to which we now 
pass. 
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Where the doubt concerns the meaning or application of a 
rule of the Code (our second class of case) appeal will be 
allowed to the authority provided in or under the Code for 
the settlement of such questions. But the consent of the 
original Court or of its government would needs be a condition 
precedent to such an appeal, if only for the reason that a 
dispute which was ostensibly a dispute upon the meaning of 
the Code might very well be in reality a dispute upon an open 
question of International Law. A crude example of this 
would be furnished by a dispute whether that Article of the 
Code which as a general rule would (we hope) exempt innocent 
private property at sea from capture would exempt a liner 
belonging to a Company which was under a contract to 
furnish a certain number of vessels for government use as 
transports. 

It is the third class of case which causes the difficulty, 
i. e. that class, so frequent in municipal practice, where the 
written law is silent or equivocal, and the matter must be left 
to judicial interpretation, and even to judicial legislation. No 
code can ever exclude the possibility of such cases, and when 
they arose they would be of the character of the case of the 
Knight Commander in its relation to existing law. It is 
difficult to imagine a state agreeing to submit such cases to a 
tribunal where its representatives would be numerically in- 
ferior to those of neutrals, or of neutrals and enemy. Our 
daily life supplies frequent emergencies in which the conflict- 
ing claims of altruism and egotism place the mere moralist in 
a position dangerously like that of Buridan's ass. In muni- 
cipal law also it not seldom happens that a decision either 
way would be equally justifiable, and the only thing the 
Courts can do is to make an arbitrary rule and stick to it, 
any rule being better than none ; and just as in private life 
and municipal law, so in International Law, there is an area 
where existing law affords no guidance, and where a state 
can only take its own course at its own risk. Especially may 
the irreconcilable claims of belligerent need and of neutral 
commerce be expected to disclose such an area ; the code- 
definition of Contraband, for example, would have to be a 
marvellous tour deforce if it is to leave no avenue for doubt. 
Unless (which is quite beyond thought) the conventional Code 
of Prize Law should contain a basal principle that, in matters 
of doubt, the presumption is to be against the belligerent, 
there will always be a danger that cases may arise in which 
the theoretical champions of neutral Commerce and of belli- 
gerent need will be left perched inter apices juris, damning 



( 165 ) 

one another like rival Popes. The practical solution must 
then be obtained by other forces, and it is vain to imagine 
that any State in time of peace will undertake to remit a 
matter affecting, perhaps vitally, its belligerent interests, 
which have been left ill-defined or undefined, despite the best 
efforts of peaceful prevision, to a tribunal where it may expect 
to be in a minority, and which will probably be sitting at a 
time of crisis and exacerbation. 

It must further be borne in mind that, inasmuch as these 
are cases where, ex hypothesis action will have already been 
taken by ofl&cers in the naval service of the belligerent in 
question, they involve an examination into the conduct of 
those officers. Where, as in our second class of case, the 
question would simply be whether such conduct was governed 
by a written Code by which the belligerent in question had 
assented to be bound, there should be no reluctance to agree 
to abide by an arbitral decision ; but where, as in the class of 
case under discussion, the legal question is an open one, it is 
impossible to believe that any great Power would bind itself 
to submit the conduct of its officers to the scrutiny of any 
external tribunal. The case of the Hull fishing fleet may 
perhaps be cited to the contrary, and it is quite true that in 
that case we saw a great Power, under extreme pressure, 
submit the examination of the conduct of its officers to an 
external tribunal of assured impartiality ; but we also saw 
how unwise it would be, even in the interests of neutrals, to 
remove, by the erection of international courts, the restraining 
force which the fear of instant retaliation may exert upon 
high-handed projects. It might well be that in order to 
secure an immediate advantage for the purposes of the war a 
belligerent would be willing to run the risk of an ultimate 
condemnation by due process of law, while he would hesitate to 
incur the risk of having another enemy on his hands. In 
other words, there would be more inducement to a belligerent 
to do what in colloquial English is called "trying it on'' if 
neutral resistance was, by international compact, to consist 
in serving a writ and not an ultimatum. 

Again, it often happens that the liability of enemy or 
neutral goods to seizure and confiscation depends in part 
upon the nature of what may be called the optional leniencies 
conceded by the belligerent. Let us take the recent case of 
the Buena Ventura, which arose out of the war between the 
United States and Spain. By proclamation of April 26th, 
Spanish vessels in any American port were allowed till May 
21st for loading their cargo and departing, and they were not 
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to be captured on their return voyage unless carrying contra- 
band. The Buena Ventura had sailed on the 19th April, and 
was captured on the 22nd. It was held in the Supreme 
Court of the United States that she was within the ** inten- 
tion" of the Proclamation, and her release was ordered. We 
have here a case which could not have been referred to any 
international Prize Court, even if the Constitution of the 
United States permitted its executive to consent to such a 
reference, a question which would most likely be answered in 
the negative. 

From a case of belligerent "intention" we pass to cases 
of belHgerent ** policy." At any time a case might arise 
like that of a century ago, when the British Government 
issued its Orders in Council in reply to the Berlin decree. In 
and by themselves the Orders were illegal, but the British 
Government claimed that when regarded as retaliatory 
measures they were justifiable. We reach here, in cases 
where policy is the only and inevitable guide, the vanishing 
point of International Law. If a national Prize Court deals 
with them it becomes an engine of administrative policy, 
however much it may purport to proceed upon judicial lines, 
and its condemnation, if it condemn, is a sentence rather 
than a judgment. And it is equally futile to imagine that 
the process in regard of them in an International Court of 
Appeal could be on judicial lines ; the more vexed the 
question, the greater would be the danger of the insidious 
operation, even in an international Court, of an unconscious 
political bias. 

In this paper no consideration has been given to the 
proposal to constitute International Prize Courts of First 
Instance. That proposal was discredited by the Institut. 
The number of such courts which might be required in case 
of a world-wide war was felt to be a grave objection ; so also 
was the fact that many questions come before Prize Courts of 
First Instance which are municipal in character, e.g. questions 
of distribution of prize money ; moreover, a complex inter- 
national institution was recognized as unnecessary in the 
numerous cases where no defence is raised on behalf of the • 
property seized. And, as regards the proposal of an Inter- 
national Prize Court of Appeal, the conclusions arrived at 
are as follows : That, anomalous as the modern Prize Court 
may be, the anomaly is less in its practical effect since the 
abolition of privateering, and will become still less if a new 
reform exempts innocent private property from maritime 
capture. That in any event a codification under international 
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auspices of International Prize Law is the immediate desider- 
andum and a precondition of an International Prize Court. 
That, if such a code were accepted, doubtful questions arising 
under it might, by virtue of a clause in it, be referable to a 
permanent authority constituted by aid of the Hague Tribunal. 
That such questions as were not precognized by the Code 
would be questions insoluble on strictly legal principles, and 
that any attempt to provide for a reference of them to a 
judicial body would be impracticable. 

The President announced that the Conference would 
now proceed to discuss the second resolution proposed by 
M. Marais. 

Sir Walter Phillimore: M. Marais has somewhat 
altered the form of his resolution, and it now runs as 
follows : — "That the capture of vessels alleged to be carrying 
contraband or to be breaking blockade should be adjudicated 
upon by an International Tribunal." — ** Les prises faites 
pour cause de contrebande ou en cas de forcement de blocus 
seront exclusivement jug6es par un Tribunal International.'' 

Mr. Cephas Brainerd : Mr. President, I do not propose to 
go into a discussion of the matter, but I want to say that I 
cannot possibly on this occasion vote for the resolution pro- 
posed by M. Marais. Even if such a tribunal as that proposed 
existed, I should then want to consider whether such 
questions should be submitted to such a tribunal by the 
Government under which I live. 

Sir Walter Phillimore : I entirely agree with Mr. 
Brainerd, and I largely adopt the suggestions of Mr. Pawley 
Bate. Before I came here I looked into the question, because 
I thought it was one of the most important questions we had 
to decide. I have brought here Bluntschli and Calvo, and 
I have studied my father's work, and these three writers not 
only state what they think themselves, but the views of other 
writers. Bluntschli is not very modern, but I think that the 
view is rightly expressed by Bluntschli here in a few words : — 
"L'6tat neutre n'a pas le droit de proc^der a une revision 
proprement dite du proces. Ces tribunaux ne sont pas des 
Cours d'appel, de revision ou de cassation, plac^es au-dessus 
des conseils des prises. Les tribunaux sont seuls competents 
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pour statuer, constater et appr6cier les faits essentiels, 
prononcer la condamnation ou la liberation. Leur jugement 
est obligatoire pour le capteur comme pour le propri6taire du 
navire ou des marchandises captur^es. Mais les ^tats neutres 
ont le droit d'exiger que cette juridiction exceptionnelle, 
conc6d6e par le droit international, ne soit pas abusive, 
qu'elle respecte les regies du droit international et n'en viole 
pas les principes au prejudice de leurs ressortissants." And 
earlier he states that they are the tribunals by which the 
State decides, making itself responsible towards neutrals. 
Galvo expresses it very well in these words : — ** Le jugement 
des prises maritimes appartient aux tribunaux du pays de 
celui qui a fait le capture. L'exercice du droit de prise 6tant 
un acte connexe a T^tat de guerre et une delegation de la 
puissance souveraine, le droit des gens en fait naturellement 
et exclusivement peser la responsabilite sur le gouvernement 
du capteur ; or cette responsabilite cesserait d'etre effective, 
le redressement des injustices commises deviendrait im- 
possible, si les tribunaux d'un pays etranger etaient appel6s 
a juger des faits dont la l6gitimite intrinseque leur 6chappe, 
et a rendre des sentences dont ils seraient hors d'6tat d'assurer 
Tex^cution." I confess that I think the only course is to 
regard tribunals of prize as the scientific and responsible 
opinion of the Government or executive of the belligerent 
State, the tribunals bringing to bear on the decision of the 
fact skill, experience, and responsibility, and they decide 
being quite aware that in a certain sense they are prejudiced. 
They decide, nevertheless, according to the best of their 
lights whether to advise their country to claim the condemna- 
tion of a neutral ship for carrying contraband or for breaking 
blockade. If they, as the Court of first instance and the 
tribunal to decide the question, decide wrongly, then it is for 
the neutral State to take up the point with the belligerent 
State, and insist that the rights of its subjects should be 
respected, and that the decision of the Prize Court should be 
set aside, as it always can be by an act of the executive 
power of the belligerent State. It seems to me that, now we 
have got the tribunal at The Hague, there is less reason than 
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ever for having an International Prize Court, either of first 
instance or of appeal. The Prize Court decides — that is to 
say, decides up to this point. In some cases it decides against 
the captor, and then there is no further question. In many 
cases it decides, as has been pointed out by Mr. Pawley Bate, 
that there is a question which the neutral must admit as 
to the breaking of the blockade, and in the third class 
of case it decides according to the best of its lights, with the 
heavy responsibility lying upon it that, if it allows partiality 
to influence it, it very likely involves its country in war. 
I have expressed my opinion in this form — I do not say that 
I put it as an amendment, ,but these are the words which 
express what I mean : — " That, in the event of a neutral 
State supporting the reclamation of one of its subjects against 
the decision of a Prize Tribunal, the question should be sub- 
mitted as a controversy between the neutral State and the 
belligerent State to the Hague Tribunal." It should not be a 
controversy between the neutral subject and the belligerent 
State. If the neutral State thinks its subject has been 
injured, it should raise the point itself and bring it as a 
dispute between the neutral State and the belligerent State 
before the Hague Tribunal. I do not go into the question 
of appointing international Courts, but take this case : — 
Eussia and Japan at war ; a question arises whether a 
Norwegian cargo should be seized. What is the tribunal to 
decide that? An international tribunal, composed of a 
Russian, a Norwegian, and an Englishman — perfectly im- 
partial ; but the next day it will be an English cargo seized, 
when the international tribunal will be composed of a Russian, 
an Englishman, and a Norwegian. In each case every neutral 
is quite as partial against the seizure of the ship of a neutral 
commercial State, or, to put it in another way, is quite as 
much influenced against the seizure as the belligerent is 
influenced in its favour. That is only one of the many 
objections. On that ground, with great respect for the striking 
paper of M. Marais and for the opinion expressed by Mr. Boye, 
I support what I understand to be the conclusion of Mr. 
Pawley Bate and the opinion of Mr. Brainerd, and oppose 
the motion. 
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Mr. Cephas Brainerd : Mr. President, may I say another 
word ? I was brought up or read up to believe in the good 
sense and impartiality of the judgments in prize of the Courts 
of my own country and of the Courts of Great Britain. I 
have always been taught that the Courts of both countries 
adhered most strongly to the proposition with which Sir 
William Scott started out in his great judgment in the case of 
the Swedish convoy, exalting, as it does, the position of the 
Prize Court perhaps to the highest point to which any human 
tribunal can be exalted. Now I do not think, speaking 
generally, that these two countries have to a considerable 
extent failed to keep before them this very high ideal. What 
I rose to say is this. I think the question of General Average 
came before this Association many years ago. It was looked 
upon as a matter of seriousness, and no final vote whatever 
w^B taken on the occasion of its first presentation. Within 
the period of my own connection with the Association we have 
had a variety of questions touching Marine Insurance which 
were elaborately presented by Mr. Carver and very largely 
discussed at three sessions of the Conference, and finally, at 
Glasgow, we agreed, and took final action. There were three 
or perhaps four sessions of the Conference before we reached 
a conclusion. There is pending now in the hands of a Com- 
mittee a series of questions regarding foreign judgments. I 
think the matter was brought up as long ago as the Conference 
at Buffalo ; it was adjourned to the Conference at Eouen and 
to the Conference at Glasgow : it was again adjourned 
to the Conference at Antwerp ; and I believe it is again 
adjourned to this Conference. Now I want to say that this 
is a matter of very great gravity as respects not only this 
Association, but (if the suggestions presented are adopted and 
become universally recognized) also as regards all nations. 
I therefore do not think it is wise or prudent to take any 
action here. I should like to give full consideration to the 
papers which have been read, but I cannot give the proposi- 
tion that consideration which the subject deserves. There- 
fore I think the Conference had better postpone a decision on 
the question. (Hear, hear.) I propose that the question be 
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postponed to a subsequent Conference. I do not want to 
propose that it be referred to a Committee, because, according 
to my experience in America, I should be punished by being 
put on that Committee. 

Mr. Arthur K. Kuhn: I second the suggestion of Dr. 
Brainerd, but I should also like to suggest to the Conference 
that there is a possible relation between the question which 
we have now under consideration and the resolution which we 
passed this morning, at the suggestion of Mr. Douglas Owen, 
upon the question of punishment and prevention of the 
shipment and carriage of contraband, because the more the 
question of contraband in neutral ships comes within the 
purview of the neutral power the more, also, will the sphere 
of power belong to the belligerent in determining the question 
of prize. If we allow to the neutral, and if the neutral finds 
it proper to punish the carriage of contraband, we ought 
to allow the belligerent to determine the question of prize. 
It is in this manner that the two questions are related, and I 
think that if we pass a resolution we ought to pass one 
that will be consistent with the determination we arrived at 
this morning with reference to the question of contraband. 
I therefore think that this suggestion of Mr. Brainerd is 
a good one — that we allow this question to go over to another 
Conference, when the matter can be decided, and when, 
perhaps, the question of contraband, which we discussed 
this morning, will have become more distinctly settled and 
the ways and means of arriving at an international agree- 
ment towards the prevention of shipment and carriage of 
contraband of war in neutral vessels, especially in mail and 
passenger steamers, will have been worked out. (Hear, hear.) 

(The proposal to postpone the consideration of the 
question was put to the Meeting and unanimously agreed to.) 

The Conference adjourned at 8.15 o'clock. 

The members of the Conference were subsequently enter- 
tained at dinner by the Exchange and Chamber of Commerce 
Committee at HolmenkoUen. 
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THIRD DAY'S PROCEEDINGS, 

Wednesday, September 6th, 1905. 

The Conference re-assembled at 10 a.m., Mr. Cephas 
Brainebd taking the chair, at the reqaest of the President. 

Mr. Alexander read the Minutes of the previous day's 
proceedings, which were approved and signed by the 
Chairman. 

Mr. Alexander : It is thought by the Council that the 
Conference would like to know the terms of the telegram 
sent to President Roosevelt in pursuance of the resolution 
passed yesterday. It is as follows : — " President Roosevelt, 
Washington. Conference of International Law Association, 
assembled at Christiania, thanks you for interposing your 
ofl&ces in promoting peace between Russia and Japan and 
your continued endeavours helping forward beneficent con- 
clusions, gratefully congratulates you and the American 
people, who have shared sympathetically in your efforts. 
Beiohmann, President.*'* 

The Chairman announced that peace had been signed 
between Japan and Russia. 

Mr. Oscar Platou (Professor of Maritime and Municipal 
Law at the University of Christiania) presented the following 
paper : — 

'•' The following reply of thanks was subsequently received from the 
President : — 

Department of State, Washington, 
October Slst, 1905. 
Mr. F. V. N. Beichmann, President of the Conference of the International 
Law Association, recently assembled at Christiania, Trbndhjem, 
Norway. 
SiE, — The President duly received the congratulatory telegram in 
respect of the Portsmouth Treaty of Peace which you were so good as to 
send to him on behalf of the members of the International Law Conference 
then in session at Christiania. 

I am now charged by the President to express the profound apprecia- 
tion with which he received your courteous message, and to convey his 
thailks to you, and, through you, to the distinguished jurisconsults of the 
Conference. — I am, Sir, your obedient servant, 

Elihu Koot. 
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THE LEGAL RELATIONS BETWEEN CHARTEREES 
AND SHIPOWNERS. 

1. This subject has not the interest of novelty. It has 
been discussed for years in various publications, at congresses, 
before the law-courts, and by legislators ; and, yet, the strife 
between the conflicting interests of the shipowners and the 
merchants remains undecided throughout Europe, with the 
exception of Spain. 

In reality, the conflict between the opposing interests is 
greater than before, judging by the fact that the merchants' 
protests are louder than ever. 

The subject having been so thoroughly debated, it is 
difficult to say anything fresh. I must therefore confine 
myself to giving a short review of the present position of the 
case, and specially to emphasize the position in which the 
question of the bills of lading clauses stands in relation to 
the usual solution of kindred cases in the law courts under 
European municipal law. 

The connection that exists between rules of the municipal 
law and those applying to the special circumstances of mari- 
time transport will be seen and acknowledged by every 
lawyer, but when such connection has been demonstrated and 
parallels have been drawn, for instance, with the legislation 
for carriage by railway, they have been repudiated by the 
shipowners as inadmissible. Frequently, in discussing such 
cases, most one-sided economical views have been introduced, 
and have been applied as legal grounds for the justification 
of a "negligence clause'' (to mention the typical clause), and 
the questions have constantly been treated as distinct and 
without sufficient reference to the great general principles of 
municipal law. 

2. We must, however, look at the special ordinances of 
maritime law against a background of the ordinary muni- 
cipal law, and here there are two predominating principles 
that must be kept in view. 

The one is : that a man who has been entrusted with the 
property of another is responsible for its safe keeping, unless 
he can prove that its loss is not due to his negligence, and 
in the old Germanic law this responsibility was so strictly 
enforced that the holder of another person's property was 
liable also for accidents, a view that has left its mark, for 
instance, in the English Common Law rule as to the liability 
of a common carrier {vide 0. W. Holmes, Common Law V.), 
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and in the Danish and Norwegian laws' rule, that a borrower 
is absolutely liable for the object he has borrowed ; he must 
restore the value of the article lent to him, which is lost or 
destroyed while in his possession, even if it be destroyed by 
lightning. We know that also in Eoman maritime law the 
liability of the holder was made more stringent, inasmuch as 
he was responsible for the goods unless he could prove that 
the loss was due to vis major (actio recepti), and this rule has 
been continued in the maritime laws of the Continent of 
Europe, which thus resemble the English laws for common 
carriers. 

The other great principle, which has only within recent 
times made itself fully recognized, is that people must carry 
on their business at their own risk, not at the risk of others. 
This principle manifests itself in various ways. It forms the 
base for the rule that the powder-mill, in which an explosion 
occurs and damages a third party, is bound to give compen- 
sation ; the railway company, sparks from whose engine has 
caused neighbouring property to take fire, must pay the 
damage done,* and the same forms the base for the rule, now 
acknowledged in the civil courts of all countries, that the con- 
tractor who avails himself of the assistance of others in the 
execution of his undertaking is liable for his assistants' 
defaults ; he himself has engaged them to do his work, in the 
fulfilment of his undertaking, and if things go wrong, he 
cannot let the consequences fall upon the third party, for 
whom he has contracted to act, and who lacks all legal power 
and practical means of interfering. If all goes well, the con- 
tractor takes the profit ; if it goes wrong, it is be that has to 
bear the loss. This principle has been most recently acknow- 
ledged in German civil law in D. B. G. B. § 278. While it was 
in dispute which rule had been handed down from Eoman 
law (excluding maritime law), the German commercial law 
had found it necessary to put an end to the uncertainty by 
establishing the principle, which already existed in the rest of 
Europe, of the liability of the master, the contractor, the 
carriers, and the railway ; and the Eeichshaftpflichtgesetz of 
7th June, 1875, made it obligatory to compensate injury 
through loss of life or health caused by work on railways, in 
mines, &c., both as regards (1) third persons and (2) em- 
ployees. As regards the last mentioned of these liabilities, 
there exists a comprehensive legislation in all civilized 
countries ; accidents in mines and works inevitably occur, and 

"^ Apart from the exceptional rule in England in cases of damage 
caused by *' authorized works." Pollock, Torts, eh. iv., no. 9. 
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are looked on as an item in the working expenses which the 
undertaking has to bear. 

It will be observed, that another great principle calls for 
consideration, which, from the old Germanic and canonical 
law has entered into the Eoman group — Code Napoleon, art. 
1384 — in Danish-Norwegian law and in English and American 
law, '^respondeat superior,'' and '^ quifacit per aliumfacitper se'' 
— the master is responsible for his servants' defaults in execut- 
ing his work. When it is alleged that one system — the 
Eoman— did not admit the liability of the principal for his 
servant's act, the fact is overlooked that the Boman domestic 
arrangements were based upon slavery, and that the pater- 
familias was responsible for the acts both of his sons and of 
his slaves {noxa), and when liability for the sons was abolished 
and slavery was done away with, it appeared that the pro- 
visions of the Eoman law were no longer adequate. 

Along with the principle of the master's responsibility for 
the acts of his men, the rule has been evolved in maritime 
law that an owner is only responsible to the extent of his 
fortune de mer, a principle which attempts are made to realise 
in various ways and to various degrees in the laws of different 
countries. 

3. While the ordinary municipal law in all lands, conse- 
quent on the development of industrial undertakings and of 
the carriage of goods, was induced to provide compulsory 
regulations to an increasing degree towards making the em- 
ployer of labour responsible in his business in various ways, 
the development in maritime matters has been otherwise. 

On looking at the maritime laws of the present day, it will 
be observed that these agree in imposing a strict respon- 
sibility on the vessel for the goods, e. g. Receptum, Law of 
Common Carrier. Exceptions to this rule are, however, the 
most recent maritime laws, viz. the Scandinavian of 1891-1893, 
and the revised German commercial code, which came into 
force in 1900, both of which have somewhat relieved the 
liability. It may not be out of place to cite here Ulpian's 
remarks on this strict liability in fr. 1, Dig. 4-9 : ** This 
clause in the act is of great utility, inasmuch as it is usually 
necessary to place oneself completely in the power of the 
shipmaster, and to deliver the goods into his custody ; but it 
must not be imagined that the law is too hard on the master, 
for it is in his own power to decide whether he will receive the 
goods or not, and if he were not thus made responsible, it 
would be easy for the master to connive with thieves to 
defraud those whose goods he has undertaken the charge of," 
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When one finds that a principle, which attained maturity 
in Eoman law a couple of thousand years ago, has been 
accepted and remains in force this very day in the various, 
and in other respects very divergent systems of law, it may be 
taken as a sign, not that the rule ought to be abolished 
because it is an old one, but that it has been allowed to 
become old and has been maintained, despite its antiquity, 
because it has hit on the correct principle, even under greatly 
changing circumstances, or so near the right principle as 
human imperfection admits, and that it thus satisfies our 
notions of justice; it stands in our eyes as a matter of simple 
justice, that he who for reward takes charge of the property 
of others, to work or to transport, shall be responsible for 
such goods, unless he can prove their destruction due to 
accidental misfortune, and in that respect the issue is only as 
to how strict a demand could or should be made under certain 
actual circumstances as to the unavoidability of tTie accidental 
occurrence by which the goods were destroyed, and for which 
the shipowners should not be held liable. 

In this respect it cannot be denied that the position has 
latterly altered to the worse for the shipowners, so that the 
strict liability devolving upon them, under the law that has 
been established by custom for the responsibility of common 
carriers (receptum), fell too heavily upon them — more so than 
was felt to be just; the increasing bulk of cargoes and 
rapidity of despatch, the employment of large and costly 
steamers, the number of subordinates in the most varied 
positions and whom the owner could not personally select or 
control, especially in foreign countries* — all this made the 
owners anxious, on account of the immense responsibility, 
and they thereupon commenced making reservations in 
the bills of lading against certain liabilities. And these 
excepting clauses became more and more numerous ; the bill 
of lading has become a lengthy document. The freedom 
from liability for which the owner stipulates is constantly 
extended; "Tapp^tit vient en mangeant," and it has hap- 
pened that bills of lading have practically relieved the ship- 
owners of liability under every imaginable circumstance, 
while unconditionally requiring the payment of freight. 

It is well known howmerchants have felt themselves wronged 
by such bills of lading, and how they have put forward deter- 

* When, however, owners go so far as to argue, as supporting this 
view, that they are not even free in the selection of shipmasters or 
engineei s, but can only appoint such as hold certificates of qualification 
from public authorities, some astonishment must be felt. 
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mined protest against the legality of many of the exceptions 
shipowners have provided for themselves ; but as the latter 
have had it in their power to make their own conditions, 
regardless of the protests of the other party to the contract 
(the merchants), the latter call for a law to limit the ship- 
owners' power to relieve themselves of all liability. 

The struggle between the conflicting interests has gone on 
for many years, and yet it seems that the prospect of arriving 
at a conclusion acceptable to both parties is very distant. 
The proof of this is, that the International Law Association, 
time after time, has had to occupy itself with the question, as 
also has the Congres International de Droit Commercial at 
Antwerp in 1885, and at Brussels in 1888. 

4. Hitherto, so far as I am aware, only in three countries 
have acts been passed affecting the question, viz. : in Spain, 
the Commercial Law of 1885, § 618, which is very hard on 
the shipowners, and can scarcely be beneficial ; the well-known 
American Barter's Act of 1893 ; and the Australian Law of 
19th December, 1904, which in the main embodies the pro- 
visions of Barter's Act. 

In the London Eules of Affreightment, drawn up at the 
International Law Association Conference in London, 1898, 
it is agreed that shipowners shall be responsible for loss or 
damage arising from the vessel being unsuitable for carrying 
the cargo, or from the vessel being unseaworthy at the com- 
mencement of the voyage, and likewise for loss or damage 
due to want of suflBcient care and dexterity in shipping, 
stowing, or discharging the goods; but, on the other hand, the 
owners stipulate exemption from all liability for damage by 
barratry, collision, stranding, explosion, breakdown of engines 
or other accidents at sea, even if earned by the master's, pilot's, 
or other appointed person's negligence, and the owner reserves 
the right to deviate from the course, even for the purpose of 
saving property and to tow distressed vessels. The objections 
of the shippers are principally directed against this "negli- 
gence clause,'' but also against the right to make such deviation 
and against the right to tow. 

Here Barter's Act has stepped in: while it prohibits, 
under a penalty, owners or shipmasters relieving themselves 
of liability for negligence, default, or failure in proper loading, 
stowing, custody, care, or proper delivery of property committed 
to their charge, it declares the owner to be entitled to contract 
himself free for liability for damage resulting from faults or 
errors in navigation or in the management of the vessel, &c. 
Further, the owner is not at liberty to contract himself free 
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from liability to make the vessel seaworthy, to man and fit 
her out properly, or to relieve the master or other appointed 
person from showing due care in handling the goods. 
Barter's Act has thus met the owners, in so far as allowing 
them to write themselves free from liability for the master's 
faulty navigation, while it does not allow them to escape 
liability for negligence. 

5. While the dispute between owners and shippers has 
thus been brought to a conclusion in the United States of North 

• America, it is still going on in Europe. Not only shippers, 
but also their underwriters, feel themselves to be wronged. 
They have hitherto agreed to insure the goods, even though 
the bills of lading contain clauses by which the shipowner 
relieves himself of the duty, which is legally imposed upon 
him, toward the shippers (those to whom the cargo belongs) ; 
but it is a remarkable fact that the ** Commission Permanente 
Internationale des Assureurs Maritimes,'' at their meeting in 
Paris in 1901, passed a resolution, to the effect that they 
would accept the clause in charter-parties and bills of lading 
relieving the shipowner of liability for the "fautes nautiques" 
(nautical errors) of the master and crew, but they would not 
accept any clause relieving them from liability for the results 
of their "fautes commercialese' (commercial errors). This 
resolution has, however, so far as I am aware, not been put 
in force. But in 1902 the Chambers of Commerce in Ham- 
burg, Lubeck, and Bremen sent the Committee of the Copen- 
hagen Merchants' Association (Grosserer Societet) a statement, 
in which they expressed the desirability of each one of the prin- 
cipal seafaring nations following the example of America (in 
providing special legislation defining the rights of shipowners 
and merchants, &c.). At the Commercial Congress at Copen- 
hagen, in August, 1908, a resolution was passed that repre- 
sentations should be made to the three Scandinavian Govern- 
ments, proposing that they should pass laws similar to 
Barter's Act, in conformity with the terms of § 142 of their 
maritime law, which is alike in these three kingdoms.* This 
application to the three Northern Governments has not led to 
any action on their part. 

6. On behalf of the shipowners, it is urged, that the relief 
they take from liability imposed on them by existing laws is 
a necessary consequence of the development of circumstances ; 
that the arrangements thereby established are right and just, 

'•' The proposal will be found in extenso at the conclusion of this 
article, 



( 179 ) 

and they determinedly dispute the right of interference by law 
in the liberty of contract in commercial matters. 

7. The first qaestion will thus be, how far the relations 
between the shipowners and the merchants, established by 
the saving clauses, and especially by an ordinary negligence 
clause, are fair and just. 

We can put the question thus : Should a law to regulate 
this matter, in view of the existing circumstances, be estab- 
lished as an ordinary rule in law which would operate if any 
particular agreement did not contain contrary conditions, and 
which would effect an arrangement which would regulate the 
position, so that the owners would be free for liability due to 
the masters' and their subordinates' negligence unless they 
had expressly undertaken it ? 

This question must surely be answered in the negative. 

It has already been observed above, that it appears to us 
a matter of course, that he who for reward has taken a thing 
in his charge, has to take care of it, and has to compensate 
for it, if he cannot prove that its loss was not due to a cause 
recognized by law as relieving him of responsibility ; and it 
will thus amount to this : that the principal will be respon- 
sible for the default of his subordinates. 

The present development of legal principles goes, as men- 
tioned, in the direction of increasing the responsibility of the 
master. And how deeply rooted this idea is in a higher 
sense of justice, is seen from the violent reaction against the 
negligence clause, which was at first shown by the courts. It 
was not the opposition of those interested, it was the judges' 
sense of justice which rose against the negligence clause, and 
this led to such findings as in the noted '' Montana case," in 
which the Supreme Court of the U. S. A. declared the negli- 
gence clause invalid, as contrary to public policy. This 
reaction has abated; it will be found that the courts every- 
where acknowledge the validity of the negligence clause, by 
which the owners contract themselves free from responsibility 
for their subordinates' negligence — a reservation against 
responsibility for his own dolus would be declared invalid by 
the courts of every civilized country. 

But the fact of courts not pronouncing negligence clauses 
invalid does not amount to much. It is not in any way an 
acknowledgment of their being equitable or just. On the 
contrary, it is hard to understand, that the fact of its being 
more difficult than formerly for the contractor to see to every- 
thing and to undertake the responsibility, should result in the 
liability, the risk being, without further ado, entirely shifted 
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over on to the other parties, who moreover lack power to 
exercise any control actually and legally. If any one be 
unable to see what this would lead to, should the proprietor 
of the cargo be responsible for the negligence of the ship- 
master, the following two examples will prove instructive. 
They are taken from an interesting paper by a French 
advocate, Dr. Govare, published in the Report of the 18th 
Conference of the International Law Association held at 
Buffalo, 1899, p. 209. 

The steamship General Gordon arrived at St. Nazaire with 
a cargo of wheat. The master discharged part of the cargo, 
but during the night clandestinely put to sea, taking with 
him the remainder of the cargo. The Court of Appeal at 
Eennes decided (9th April, 1899) that, owing to the negligence 
clause, the owner of the cargo had no claim upon the owner 
for the master's fraudulent conduct, but must pay the entire 
freight, even for that portion of the cargo that had not been 
delivered. 

The steamship Ville de Bordeaux had not taken on board 
all the goods specified in the bill of lading, but, thanks to 
the negligence clause, the owners escaped all responsibility. 

I think it may be said, that no one in any civilized 
country would, with open eyes, promulgate a law which 
would set up standard rules which admitted a principle allow- 
ing a rogue to manage his business without his being respon- 
sible, at the risk of the public. 

Laws are made by human beings and cannot be made free 
from error ; a law cannot be made that will act equally fairly 
in every particular case that comes under it, because it must 
endeavour to give the best possible average rule, — the rule, 
which, after exhaustive deliberation of all sides, individu- 
ally and generally, passing as well as permanent interests, 
is the one which, on a correct calculation of probabilities, 
according to the ordinary course of human affairs, appears to 
be the least imperfect settlement for this series of acts and 
circumstances, as it seeks a reasonable compromise between 
all the conflicting interests. This fundamental principle is 
utterly incontrovertible. In business life, accordingly, this 
rule prevails— which has largely influenced recent legislation 
— that a man should carry on his business at his own risk 
and peril, so that he should be responsible for the faults com- 
mitted by his subordinates in carrying out work which he has 
undertaken on behalf of others. But, clearly, any law would 
be opposed to this incontrovertible fundamental principle, 
which, contrary to the ordinary laws governing business, 
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determined that, in maritime courts, when not otherwise 
stipulated in the bills of lading, the principal should not be 
liable for his subordinates' negligence, but that the owner of 
the cargo should bear the risk, although devoid of any means 
of intervention. 

Such a rule would have a one-sided regard to the ship- 
owner's interests, but leave the owner of the cargo unpro- 
tected ; and there is this also to be observed, that it is not 
only the particular receiver of the cargo that in such case 
would suffer an unmerited injury. 

Commercial life would suffer, for what would a bill of 
lading be worth, when it is dependent on a ship-master's will, 
and pleasure whether he will deliver, or even take in, the 
goods he has given a bill of lading for ? And no claim can 
be made on the shipowner. 

8. But if it thus may be said, that such a law as the one 
mentioned should not be made, there is, it is said, on the 
behalf of the shipowners, the greatest objection to any law 
that might meet the merchant's demand for a law making 
void any reservation of shipowners against their liability for 
the negligence of their subordinates. It ought^ it is urged, 
to be an invariable principle, that no legislation should inter- 
fere with the individual's liberty of contract ; that it depends 
on the merchant himself whether he will send his goods on 
the conditions stipulated by the shipowner or not ; and that 
shipowning could not be carried on, were too much respon- 
sibility to be laid on the owners. 

It is true enough that the liberty of contract should be 
established as the leading principle, but it is equally certain 
that in every country the law has been obliged to interfere in 
such circumstances where there is not liberty of contract, in 
order to put the parties on a level footing. It is in reality 
not freedom of contract when one party holds the whip and 
the other must submit to it. The nearest example is the 
position of the law as to railways. The shipowners argue 
that this parallel is not admissible, because the railways have 
obtained prerogatives from the State, and it is consequently 
only reasonable that they should be subject to certain restric- 
tions. But this objection will not hold good. The railways 
have obtained their prerogatives, not for their own benefit, 
but in the interests of the public, because these prerogatives 
are the conditions for the creation and maintenance of the 
railways, but the limitations to their power to contract them- 
selves free from responsibility are imposed because railways 
have practically a monopoly. And it is impossible to gainsay 



( 182 ) 

that the large steamship lines have practically a monopoly 
too. 

The merchant who will not send his goods on the conditions 
dictated by such lines can simply not get his goods forwarded ; 
he is obliged to entrust them to the steamer on these terms. 

Experience shows it is more easy for the comparatively 
few companies, owning the great lines of steamers which 
control the trafl&c of the world, to combine to support the 
clauses of their bills of lading, than it is for the thousands 
of merchants spread everywhere to combine to protect their 
conflicting interests. These two parties do not stand on the 
same footing in the struggle. 

It has been said that the merchants could insure their 
interests; that they, in consequence of the clauses they object 
to, pay less in freight, so they had nothing to complain of; 
and that it would cause many difl&culties if the shipowners 
should have to insure against the increased responsibility. 
But the business world would soon find means to overcome 
difficulties of this description. How far the introduction of 
such clauses would actually and in every case bring about a 
reduction of freight, is a practical matter I need not enter 
into — the rate of freight being dependent on such a variety of 
circumstances. But what I wish to emphasize as a general 
legislative principle is this : that it is not sound policy to 
make laws to suit conditions of insurance existing at the 
moment. The legal aspect should in every case be determined 
in conformity with its proper nature, and the insurance will 
always adjust itself subsequently to the conditions arising 
from the law. 

It is not to be gainsaid that an arrangement relieving the 
shipowners of responsibility will lead to the goods being at 
times handled with less care than would be taken if the 
master and crew were aware that the shipowner would have 
to suffer through any carelessness on their part, and naturally 
dismiss any man who occasioned him loss. Such is human 
nature ; but this would mean that the underwriter will have 
to pay more frequent and heavier compensation than if the 
shipowner had greater responsibility. It amounts to this: 
that greater waste takes place, and we see therefore that 
underwriters oppose too great a freedom from responsibility 
for shipowners. 

And, even if this could be surmounted, there still remains 
the great objection, which was most prominently raised at the 
Copenhagen Congress, that the bill of lading has degenerated, 
and cannot be relied upon to the same extent as formerly. 
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9. All objections to the far-reaching saving clauses would, 
however, be silenced if the shipowners were correct in saying 
that they could not carry on their business without them. 
But, under this pretext, they endeavoured to justify the most 
extreme saving clauses, such as the clause mentioned by the 
President at the Meeting of this Association in London in 
1893— m^. **that the master and crew were to be considered, 
not as agents of the shipowners, but as the servants of the 
consignee," a stipulation by which the nature of the charter- 
party is entirely ignored. And the shipowners have withdrawn 
from so advanced a position, which they could not have done 
if it really had been necessary for them to insist on such 
stipulations if they were to carry on their business. But the 
strongest proof of exaggeration in the shipowners' assertion 
lies in the fact that Barter's Act, which, immediately after its 
emanation, was stigmatized at the London Meeting in 1893 as 
" interfering with this matter in rather a harsh and somewhat 
crude manner,*' was stated by Mr. Everett P. Wheeler at the 
Meeting of the Association at Buffalo in 1899 to have proved 
itself "not only an important but a beneficent piece of legis- 
lation, and that on the whole it has done justice to all the 
parties interested." And at the Commercial Congress at 
Copenhagen in August 1903, the Secretary to the Hamburg 
Chamber of Commerce, Dr. C. Giitschow, announced that the 
German Chambers of Commerce, with the concurrence of 
Eussia, Austria, Italy, Belgium, Holland, and France, had 
taken steps towards obtaining a law in the nature of Barter's 
Act, and that there was proof that such a law would not be 
injurious to the interests of shipowners, inasmuch as the 
initiative had been given by the Hanseatic Chambers of 
Commerce, in which the shipowning industry was strongly 
represented. Dr. Giitschow further emphasized that after ten 
years' experience there was no complaint in North America 
against the working of Barter's Act ; and he stated that in 
1887 the Hamburg and Bremen Chambers of Commerce had 
established bills of lading based upon the same principles, 
and that these are accepted by large shipowners, such as, for 
instance, the De Woermann Line, the Deutsche Ost Africa 
Line, and the Subsidized Steamship Lines. 

10. Under these circumstances, I consider there is every 
reason to recommend a law which will prevent abuses that 
are in reality opposed to the interests of society. The former 
evolution of the laws on this subject, based on other con- 
ditions, had led to a state of affairs which the shipowners 
found too severe, and this led to a reaction, by which they had 
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succeeded in gaining for themselves advantages, the justice of 
which was denied by all other parties, and which even many 
shipowners acknowledged were excessive. In the interest of 
society there should be no possibility of the shipowner con- 
tracting himself free from all responsibility for the seaworthi- 
ness of the ship, or of dictating conditions which might render 
it actually dependent on the shipmaster's and other subor- 
dinates' pleasure whether to fulfil their engagements or not. 

Experience has shown us that it is possible, without inter- 
fering with the due interests of the shipowners, to appoint 
certain limits for their freedom from responsibility that must 
not be exceeded, and by means of which the nature of the 
charter-party is viaintained, while adapting it to the altered 
conditions. Thus confidence will be restored that now is 
wanting, and the bill of lading will be rehabilitated. 

The state of strained relations now existing between the 
merchants and the shipowners is unfortunate already, and 
should it (and signs are not wanting that it may) come to 
this, that the underwriters resolve not to insure goods carried 
under bills of lading containing clauses opposed to their 
interests, it is obvious that the merchants will be placed in 
such a position that the legislative authorities of the various 
countries will be forced to intervene with laws to regulate the 
question. But under such circumstances, experience teaches 
us, the reaction is apt to be too great. It is therefore advisable 
to avert such by taking measures beforehand. 

Some have pointed out the diflSculty of obtaining a uni- 
form law, and warned against the danger of a solitary minor 
country adopting a law similar to Barter's Act. But if a 
matter is to be left, however unsatisfactory a state it be in, 
merely because it presented difl&culties, we should never get 
further. And it should be observed that a Diplomatic Con- 
ference was held at Brussels in February last to consider a 
draft introduced by the ** Comit6 Maritime International," 
which it was intended should be submitted to the legislature 
of the various countries for adoption, in order to obtain a 
mutual universal law for such important matters as the rules 
for compensation in collision cases and for salvage. And so 
much is known, that there is every appearance of complete 
unanimity amongst the members of the Conference. We begin, 
therefore, in this direction to see land, even though we must be 
prepared for many delays and disappointments before we are 
safe in port. But much has been achieved already by it being 
shown that the governments of the various countries have 
been found willing on the initiative of a private association 
to meet together for the discussion of a uniform legislation. 
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11. In the present position of the question it is impossible 
to put forward a complete draft of a proposed law for discussion. 
What is now necessary is to determine how far there is a demand 
for compulsory clauses in the same direction as those indicated 
in Barter's Act. 

As a theme for discussion, the resolution passed by the 
Commercial Congress in Copenhagen in 1908 may be taken, 
and this is to the effect that efforts should be made to pass 
a law, which, in conformity with § 142 of the Norwegian 
Maritime Law, enacts : " That all contract clauses in bills 
of lading, charter-parties, and siniilar agreements respecting 
maritime conveyance, purporting to limit or nullify the ordinary 
rules of law respecting the liability of shipowners for due care 
in providing for the seaworthiness, the outfit, manning, and 
provisioning of the vessel, and likewise in the reception, 
stowing, dunnaging, separation, and delivery of the goods 
shall be invalid, whether the contracts be made here or 
abroad, and even when reference is made in such documents 
to foreign laws or customs *' ; while, however, there will be no 
objection to make stipulations in such a law, as in Harter's 
Act, once for all relieving the owners for liability in respect of 
the, so called, nautical errors, that is, errors on the part of 
the masters and crews with respect to navigation ; but so that 
it be sharply and precisely defined that the owner's liability 
for proper treatment of the goods will in no way be affected 
thereby. 

The above-mentioned § 142 of the Norwegian Maritime 
Law is as follows : ** The owner of the ship shall be responsible 
for all loss or damage, or diminution sustained by the goods 
from the time of shipment to that of their delivery, unless it 
is made apparent that the loss or damage or diminution has 
been caused by casualties at sea, capture, or other unfortunate 
accidents, which it has not been in the power of the master or 
of the crew to prevent, or by defective packing of the goods, 
or by their spontaneous decay, shrinkage, ordinary leakage, 
death of animals, or otherwise from the nature of the goods. 

''If the damage has been caused by the ship not being in 
a proper condition for the voyage, the owner of the ship shall 
not be responsible, provided that, though proper care has been 
taken, the defects could not be discovered." 

The Chairman: The topic presented by this paper, so 
well read and so well written, is now before the Conference 
for discussion. I am sure I may venture to say that Dr, 
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Platou will welcome any observation which the Members 
of the Association are desirous of submitting on this 
subject. 

Mr. Olaf Eustad (Christiania) said that he did not agree 
with Dr. Platou that the shipowners took no responsibility. 
That was not so according to Norwegian law, and he con- 
sidered that this was a very unjust accusation. 

Dr. Platou wished to explain that he was speaking not of 
Norway only, but the whole world. There were a number of 
places where the owners said they had no responsibility. He 
did not intend to say to the Norwegian Government, ** Adopt 
the Harter Act," but he would advise them to adopt legislation 
in the same direction as the Harter Act. 

Mr. Douglas Owen : I should like to be allowed to say 
a few words on the subject of this paper, not, perhaps, 
so much that I have anything special to say, but because 
I feel that a paper of so much value and so much interest— a 
paper which has been so well-considered by the writer — should 
not be allowed to pass without some adequate expression of 
opinion on the part of the Conference. I have heard this 
paper read with great interest. My only regret is that I had 
not an opportunity — perhaps it was my own fault — to consider 
it at my leisure instead of having to draw my conclusions 
from hearing it read from the Chair. All of us who have 
anything to do with shipping or insurance matters are well 
aware that the facts that Dr. Platou has called our attention 
to are indeed facts. He has placed the truth before us with a 
clearness and simplicity which commends itself to the approval 
of all of us. The subject is a most difl&cult one. We all of 
us, I think, feel, on the one hand, that the shipowners are 
entitled to a great deal of sympathy, and also we cannot 
leave out of sighb the fact that if, on the one hand, they 
disclaim liability for practically everything, on the other 
hand they charge a rate of freight which leaves them, at any 
rate in such times as the present, absolutely no profit. For 
myself, what I should like to see — but what I confess I 
do not for some time, at any rate, expect to see — is an alter- 
native bill of lading; the one bill of lading much on the 
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present lines, in which the shipowner is liable for nothing 
except to receive his freight in advance ; the other in which 
the shipowner is liable, and accepts liability, for practically 
all damages which we describe, and which Dr. Platou con- 
templates, as ship damages in consequence of a higher rate 
of freight. But I admit that is a position at which we are not 
likely to arrive at present, though I believe it to be the ideal 
position. Merchants in Great Britain are under a great 
disadvantage in this respect, that whereas, as Dr. Platou has 
indicated as regards merchants generally, their interests are 
diverse and they themselves do not unite together, they 
have a solid phalanx of drilled shipowners to meet — that 
is to say, the shipowners, when their interests are assailed 
in any direction, whatever their differences may be, unite 
in support of their common interest. I am sure if we were 
all shipowners, that is the course we should adopt ourselves. 
I am far from condemning them for adopting such an attitude. 
I merely mention the fact as it stands, and so strong is the 
shipowning interest in a maritime country such as Great 
Britain that it would be exceedingly diflScult to introduce any 
legislation adversely affecting the rights of shipowners as 
they at present possess them. We all know that the bill of 
lading goes a great deal too far in many respects. I am not 
going to occupy the time of this Meeting by giving you illus- 
trations. Probably each one of us is aware of illustrations 
or cases in which the bill of lading goes a great deal too far. 
I think that many of the more responsible shipowners — I do 
not say all of them, but many of them — would be prepared 
to admit so much. But the course of shipping history in 
England is this : a legal decision is given against the ship- 
owners on a certain clause of a bill of lading ; there is 
a weak spot detected in the shipowners' armour. At the 
earliest opportunity the common form bill of lading is 
recast. The weak spot in the bill of lading is, if I may use 
the simile, hermetically sealed, so that the shipowner says to 
himself: *' Well, whatever happens I shall not be attacked on 
that point again." Beally the only time that the merchant 
or the underwriter gets an opportunity is where this tinkering 
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or alteration of a clause in one respect in a bill of lading 
weakens the bill of lading in another respect, and there is a 
conflict set up between two clauses which does not appear to 
the casual reader of the bill of lading. The English Courts, 
whose sympathy is usually in favour of the merchant and 
against clauses which merchants, rightly or wrongly, consider 
to be unjust, certainly when there is a conflict between 
clauses gives the benefit to the merchant. The Courts say : 
It is the shipowner who makes this contract. If he does not 
use words which make his position absolutely clear, it is his 
own fault, and judgment must go against him. The result 
is, as I have said, that there is a constant progress in 
the growth of the bill of lading. Each fresh issue of 
a bill of lading is more hermetically sealed against claims 
than the last, and we are gradually arriving, by a process of 
education and evolution, at a point when literally it will 
be impossible to make a shipowner in England liable for 
anything. I think that is a position which we should all 
regret, but I confess I do not see how it is to be altered. 
I can only think that some day, when that time has arrived, 
when absolutely the shipowners will be liable for nothing, we 
may get certain strong cases appealing strongly to the public 
sense of right and justice which may call for legislation in 
the sense that Dr. Platou indicates, but until that does come 
about I think we shall have to make up our minds to go on as 
we are going. As to the form which the legislation should 
take, I think the Harter Act is a perfectly reasonable 
and fair piece of legislation. (Hear, hear.) I regret greatly 
the obscurity with which that Act expresses itself. I know 
that that obscurity has given a great deal of difficulty. 
I cannot help thinking that it would have been possible 
for the Legislature of our American friends, when making 
such a new departure as that involved in the Harter Act, 
to have framed an Act which would have done them greater 
credit. Dr. Platou has referred to the fact of an Australian 
Act following the lines of the American Act. It is quite true 
that an Australian Act on the lines of the Harter Act 
has been rammed down the throats of the shipowners, who 
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had no opportunity to consider it. Practically nobody knew 
anything about it at all. Much sympathy has been felt 
for the shipowners in consequence, and it is further doubted 
whether the provisions of the Act are in the commercial 
interests of the commonwealth. The strange effect of that 
Act has been a collusion between the shippers and shipowners 
to relieve the shipowners from the requirements of the Act. 
Certain shippers have said to the shipowners : "We consider 
that a hardship and injustice has been imposed upon you by 
the late legislation, and we will come to your assistance — we 
will enter into an agreement with you to relieve you from the 
very heavy responsibilities that this Act was framed to impose 
upon you." I do not know that that has been done by all 
shippers — far from it: but it has been done by some of 
the more important shippers and consignees of the more 
valuable of the Colonial shipments. What will be the 
ultimate result of the Act I do not know. I should think 
it would be recast in any case. Then there is one other 
remark I should like to make in connection with Dr. Platou's 
paper in view of what has been done by the Comit6 Maritime 
International to obtain a universal law as regards salvage 
and collision. He sees in what is being done a fair indication 
of what may be done as regards bills of lading clauses. 
I cannot agree with Dr. Platou on that. I am a member 
myself of the Comit6 Maritime International, and I am 
familiar with the clauses to which he refers. They were 
clauses aiming at no particular interest. They were simply 
clauses contemplating uniformity of law on certain subjects, 
but they are aiming at nobody. The legislation which will 
be necessary to introduce the Barter Act or any other altera- 
tion in the bill of lading would be distinctly aimed at a 
powerful party and would be opposed accordingly. So ikhat I 
am afraid we cannot build our hopes on the fact to which 
Dr. Platou refers. In my opinion he sums up the position 
when he says (see page 184) : "Experience has shown us that 
it is possible, without interfering with the due interests of 
the shipowners, to appoint certain limits for their freedom 
from responsibility that must not be exceeded, and by means 
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of which the nature of the charter-party is maintained while 
adapting it to the altered conditions. Thus confidence will 
be restored that now is wanting, and the bill of lading will 
be rehabilitated." I do think myself that the Harter Act 
goes a great way to reconcile the claims of shippers and 
of shipowners, and personally I should rejoice to see 
legislation on similar lines introduced into our British 
legislation. (Applause.) 

Mr. Arthur K. Kuhn (New York) : Mr. Chairman, while 
upon the subject of the Harter Act, discussed in Dr. Platou's 
paper and commented on by Mr. Douglas Owen, it seems to 
be in order to call attention to a certain defect in the working 
of the Harter Act with a view to calling to it the attention of 
such Legislatures as intend to adopt legislation on similar 
lines, and thus to prevent these defects from again occurring. 
As Dr. Platou has pointed out in his paper, the Harter 
Act, while, on the one hand, protecting the shipowner and 
exempting him from certain classes of faults, prevents his 
exemption from liability for others; in other words, for 
damage resulting from faults or errors of navigation, or in 
the management of the vessel, the owner was entitled to 
contract himself free. When this clause came up for dis- 
cussion before the Supreme Court of the United States 
in the Irrawaddy case, it was held that, because the ship- 
owner was exempted by Statute from liability, he was not 
entitled to a share in the General Average. The Irrawaddy 
case was a case in which the ship was properly equipped 
and had cargo, and, through the fault of the master, the ship- 
owner was compelled to make sacrifices, and then afterwards, 
when the shipowner asked for a share in the General Average, 
he was refused it on that ground. This decision was a great 
surprise to members of the Bar, and I think, also, to the 
Bench in general ; and a very strong body of opinion called 
attention to the fact that there was no real difference between 
an exemption by contract and an exemption by Statute, and 
that by making such a difference the Harter Act was brought 
out of entire harmony with the French, Belgian, and English 
law on the subject, where, when the shipowner is exempted 
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by his bill of lading from liability, and the Iorb occurs 
through no fault of his, or for which he could be completely 
held responsible, he is held entitled to a share in the General 
Average. I think that that dissenting opinion, so lucidly and 
clearly made at the time, represents common-sense and 
should have been followed, and for that reason, in view of 
the fact that Dr. Platou did not call attention to the working 
of the law as it is now firmly settled in America, a note 
of warning should be sounded here, that, where future legis- 
lation in line with the Harter Act is undertaken, some 
clause should be added that the shipowner should, when 
free of fault, be permitted to share in the General Average. 
(Hear, hear.) 

Mr. E. H. Sbligmann (Dunkerque) : I should like to say 
a word or two upon Dr. Plafcou's paper. He (page 182) is 
very adverse to insurance being brought into the question. 
Now I think that is the best way to get over the difl&culty. 
In ancient days insurance was either unknown or known 
on a very small scale, while at the present time insurance 
has become an almost everyday question for everything. 
When Governments are asked to pass laws making insurance 
against accidents and one thing and another compulsory, 
why should not shippers have to insure their cargo, and 
free the shipowners thereby? (Hear, hear.) Shippers know 
the value of their goods ; shipowners do not. If a shipowner 
is wealthy he would be running a great risk if those Acts 
should be passed. If, on the other band, he is insolvent, 
what good is it to the shipper that the shipowner should 
have to pay when he cannot pay? If by the Common Law 
the carrier is responsible for the delivery in good condition of 
what he carries, what would be the good of that to a carrier 
who owns the cargo? He would therefore insure it and carry 
it himself. Just in the same way it would be easier to insure 
against the risk than to make the shipowner responsible for 
many things over which he cannot have any control. Now, 
in France, on the other hand, the Common Law says that 
everyone is to be responsible for the harm he does. If you 
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take a house and you burn it, you are responsible. You have 
got to pay the damage done to the house and you have to pay 
the damage done to your neighbour's house. Well, that 
becomes a complex question. The Insurance Companies 
will insure for the whole of the damage, and the whole of 
the damage will be absolved from the man who is insured 
against that risk. Practically that is going against the 
Common Law, and what is very strange is that if the 
hirer of the house insures he has to pay more than double 
the premium that the owner of the house has to pay. The 
same thing would happen with the insurance of goods. 
The underwriters would insure for a much smaller premium 
the extra risk than the shipowners could insure the extra 
risk alone, and I think that any further deliberations on that 
subject of bringing in the insurance question should be on 
the question of principle. 

M. Geobges Mabais: Je rends hommage au travail de 
M. le Dr. Platou et declare que ce memoire fait le plus grand 
honneur au savant norw^gien dont il emane. 

II ajoute qu'il lui semblerait utile que Tlnternational Law 
Association se saisisse de la question traitee par M. le Dr. 
Platou et qu'elle nommat au Comite destine a presenter au 
projet determine sur cette question des clauses d'exoneration, 
inser^es dans les connaissements. 

Sans doute, il est toujours inqui6tant de conceder a I'Etat 
le droit de porter atteinte au grand principe de la liberte des 
conventions. Mais, en cette matiere, les abus sont vraiment 
trop criants; les armateurs jouissent en pratique d'un 
monopole de fait vis a vis descbargeurs. lis tiennent ceux-ci 
a leur discretion et ils en profitent d'une fa9on excessive. 

L'intervention de I'Etat ne fera que retablir un equilibre 
qui, pour le bien general, n'aurait pas du etre rompu comme 
il Test aujourd'hui. 

En France d'ailleurs, cette question pr6occupe Topinion 
publique, et une Commission extra-parlementaire, dite du 
Connaissement, s'occupe en ce moment d'6laborer un projet 
qui rem6die a la situation signalee par M. le Dr. Platou. 

J'espere done que I'lnterhational Law Association voudra 
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donner, elle auesi, son avis sur cette question d'un int6ret 
aussi soientifique que pratique. 

Mb. F. Fordee Lampabd (London) : Mr. Chairman, I 
think I should like to say at once that I fully agree with what 
was said by Mr. Douglas Owen with reference to the nature 
of the paper which the Conference has had the good fortune 
to have placed before it by Dr. Platou, and I think the 
discussion which has been carried on proves the interesting 
and important nature of the question which he has treated 
so ably and so exhaustively in the paper which we have had 
before us. So far as my own mind is able to apprehend the 
different points which he has made, it seems to me that the 
question is whether a case has been made out for the adoption 
of the Harter Act, or some like enactment, universally. Now 
I observe that the experience with reference to this particular 
Act is by no means very extensive, and certainly is not con- 
clusive, because Mr. Douglas Owen, who I understand speaks 
well of that Act, alluded to its obscurity, and Mr. Kuhn, 
who has had some practical experience of the working of that 
Act, pointed out its defects, and, therefore, when you seek to 
extend an Act of that description, I think it needs a very 
strong case to be made out in order that that proposition 
should be adopted. We have it stated by Mr. Douglas Owen 
that the bills of lading were in fact hermetically sealed to the 
claims against the shipowners, and the point then is whether 
you are to open bills of lading by legislation. That involves 
the proposition of interfering with the freedom of contract, 
and if freedom of contract should obtain anywhere, I suggest 
it should obtain in commercial matters. Then you have the 
difficulty in front of you, that in seeking by legislation to 
interfere with the two parties to the bargain which should be 
made, you really simply only alter the condition of things for 
a short time. Then different conditions must of necessity 
arise. The altered conditions will of necessity bring about a 
different kind of contract between the parties. Now I suggest 
that, before you seek by legislation to open the closed bill of 
lading, you should consider whether there is not a better 
method of meeting the difficulty, and I think the suggestion 
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put forward by Mr. Seligmann is the one to which attention 
should be given. If one avenue is closed, then I suggest 
another may be found in another direction, and when the 
merchants find that they cannot make good their claim 
against the shipowners, then it seems to me an obvious duty 
— an obvious precaution — that they should have recourse to 
another contract or to another source from which they may, 
and by which they may, safeguard themselves. I do think, Mr. 
Chairman, that this is a subject of considerable importance, 
and whether the Conference is to be asked to come to a reso- 
lution upon the subject to-day or not, I think that the question 
to be considered, shortly, is this : Can the merchants' protests 
be made eflFectual without legislative interference? The learned 
author of the paper seems to think that the time has gone by 
when protests could be made effectual, but combination is an 
engine of very great weight and strength, and it does seem to 
me that by combination among merchants of great business 
capacity, and with large business undertakings, they could in 
some way impose some terms more or less effective upon the 
shipowners. (Hear, hear.) Then I suggest that a point also 
to be considered is whether a legal limitation of the right of 
the shipowner in fixing his own terms in the bill of lading 
would adversely affect the principle of freedom of contract ; 
and then, further, is such a principle essential, and would its 
disregard be advantageous to the merchant or not ? It seems 
to me that upon the lines of those somewhat crude suggestions 
the further consideration of this most interesting and impor- 
tant subject should proceed. (Applause.) 

Dr. Ed. Knittel (Secretar des Vereins Hamburger 
Assecuradeure, Havarie-Bureau) : Au nom de la Section 
allemande, je desire m'associer pleinement et en tons points 
aux id6es d6velopp§es par M. le professeur Platou. La 
legislation actuelle pronon9ant la liberte absolue du contrat 
d'affretement n'est plus en accord avec T^tat actuel du com- 
merce maritime et a conduit a des abus qu'il faut qualifier de 
criards. Comme exemple, je vous citerai le faitd'un armateur 
avise et malin qui a tout simplement biffe toutes les clauses 
de connaissements en les rempla9ant par la seule et unique 
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clause suivante : ** Not responsible for anything." L'armateur 
dit done au cbargeur : '' J'ai re9u ta marchandise, e'est bien ; 
moi, je te la livrerai si bon me semble. Toi, tu n'as rien a 
dire. Ton seul droit, c'est de payer ton fret." C'est la 
un fait absolument scandaleux qui demande une repression 
prompts et decisive. Mais le mouvement vers I'amelioration 
de cet etat des choses s'accentue. M. Marais vous a dit 
I'effort fait en France et qui a abouti a la convocation d'une 
commission parlementaire et interministerielle. M. le pro- 
fesseur Platou a relate que les trois Chambres de Commerce 
reunies des villes libres allemandes, Hambourg, Breme et 
Liibeck, ont egalement suivi ce mouvement et Tout resume 
dans la resolution prise en juin 1902, c'est a dire d'amener 
un changement de la legislation allemande sur le modele de 
la Harter Act et de la loi Australienne. Je desire insister ici 
sur le fait que les trois villes libres allemandes repr6sentent a 
elles trois a peu pres toute la vie maritime d'un grand pays de 
soixante millions d'habitants, et leurs chambres de commerce 
comprennent en particulier les representants des deux plus 
puis^antes compagnies de navigation du monde, dont le ton- 
nage d^passe de beaucoup celui de n'importe quelle compagnie 
anglaise, am6ricaine ou fran9aise. Si ces compagnies ont 
accept6 la proposition d*6tablir une legislation analogue a la 
Harter Act, elles Tout fait en parfaite connaissance de cause, 
et les autres armateurs du monde entier pourront suivre 
hardiment Texemple donn§ par eux. 

La v6rite est en marche et elle marchera jusqu'au bout. 
La Harter Act doit etre notre point de depart et en meme 
temps notre feuille de route qui nous conduira droit au but 
voulu. S'il a fallu onze ans pour arriver de la Harter Act a 
la loi de la Commonwealth Australienne, je dirai que dans ces 
questions, comme en toutes choses humaines, il n'y a que le 
premier pas qui coute, et j'ai le ferme espoir qu'avant dix ans 
nous aurons a ce sujet une legislation uniforme dans tons les 
pays civilises. 

J'appuie done 6nergiquement la motion proposee par 
M. Marais, et je rappellerai en meme temps la devise du vieux 
mar6chal Moltke, qu'il faut marcher par armies s^par^es, 
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mais combattre toutes troupes r6unies — getrennt marchiren, 
aber vereint schlagen. C'est cette devise et cette tactique qui 
doivent ^galement nous inspirer dans la matiere qui nous 
occupe aujourd'hui. 

Mr. Douglas Owen : I have already spoken, but may I 
say one word of explanation ? Mr. Seligmann referred to the 
hardship of shipowners being liable for large sums. Now I 
do not know whether he is aware that in England — I do not 
know how it may be in other countries— there exist insurance 
companies, which are known as protection and indemnity 
companies. I do not know whether it is true of all shipowners 
in England, but certainly it is true of a great many, if not of 
most, that they insure in these protection and indemnity 
companies and if a claim is made against a shipowner under 
a bill of lading, although the liability would appear to be that 
of the shipowner, in most cases it is that of the protection 
and indemnity company behind. When you see an action 
defended by a shipowner, it is ordinarily in fact defended by 
the protection and indemnity society in which he has insured, 
so that there is no diflSculty as regards the shipow;ier*s 
liability in that respect. 

Mr. Alexander : May I explain two matters historically ? 
This discussion has carried me back twenty years, and I 
should like to remind the Conference of what the Association 
did at its famous sitting in Hamburg in 1885. This question 
was very fully discussed. We had the merchants' point of 
view brought before us by representatives of a good many 
chambers of commerce in Germany and on the Continent, 
who had mustered in considerable force. We had the jurists' 
point of view, and Dr. Platou's paper reminded me of the 
words of the distinguished countryman of our present Chair- 
man, Judge Peabody, who, with the weight attached to his 
authority, used precisely the same arguments that Dr. Platou 
has used to-day, that there is something that shocks the 
sense of right and justice in a great number of these clauses. 
On the other hand, the shipowners' point of view was very 
strongly presented on that occasion. The result was that the 
President, Dr. Sieveking, put two questions separately to the 
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Conference. The first question was : " Ought the shipowner 
to be allowed to protect himself by a clause in the bill of 
lading from liability for negligence on the part of the captain, 
oflScers, and crew?'* That question was answered in the 
negative by twenty-four votes to seventeen. The shipowners 
were in the minority. Then the President proceeded to put 
the further question: "Ought he to be allowed to protect 
himself against errors of judgment on their part ? " Those 
were the words of the compromise proposed by the ship- 
owners, and that was carried in the aJQ&rmative by a majority 
of twenty-three to seven. So that the decision of the Confer- 
ence was against allowing the shipowner to protect himself 
against general negligence, but in favour of being allowed to 
protect himself against errors of judgment. 

Then I think our next Conference was held at Liverpool, 
at which the shipowners turned up in strong force, and they 
got that resolution reversed, and nothing came of it. I 
thought it would be interesting to-day to the Conference to be 
reminded of the history of this matter. 

Dr. Thomas Baty (London) : Will the Conference allow 
me to say one word on the economic aspect of this matter ? 
We are all agreed that it would be best if merchants could 
obtain what they want by combination amongst themselves, 
and it is a question that is worthy of serious consideration 
why, when a person adopts deliberately with his eyes open 
the profession of a merchant, which is not a weak and 
insignificant profession, he should be relieved by statute and 
by legislation from the disadvantages that attach to that 
profession. Dr. Platou, in his paper — which it would ill 
become me even to praise — says (see page 182) that it is more 
easy for the comparatively few steamship companies to com- 
bine to support their bills of lading than for the thousands of 
merchants spread everywhere to combine to protect their 
conflicting interests, and that these two parties do not stand 
on the same footing in the struggle. But, if the merchant 
has put himself in the position of an unequal party, why 
should the State step in to relieve him from the conse- 
quences of that position? Dr. Platou further says that it 
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is in reality not freedom of contract where the one party 
holds the whip, and the other has to submit to it ; but surely, 
if that were carried to its logical result, hardly any contract 
could be said to be freely entered into. Every party to a 
contract wants something which the other party Qan give 
him, and in that sense he is subject to the other party. 
In so far as the other has something which he wants, 
and which he does not in himself possess, he is in a sense 
not free, and therefore with regard to these contracts it is 
scarcely possible to say they are less free than any others. 
On these grounds I would associate myself with what has been 
said so well by Messrs. Bustad, Seligmann, and Lampard, 
and propose that further discussion should be entered upon 
before the Conference commits itself. 

Sir Walter Phillimobe : I should like to call the atten- 
tion of the Conference to another matter, in order to complete 
the historical summary which Mr. Alexander has given. He 
referred to 1885; but it appears that in 1882 the International 
Law Conference came to this conclusion: — ** That the principle 
of the common form of bill of lading should be this — that the 
shipowner, whether by steam or sailing ship, should be liable 
for the faults of his servants in all matters relating to the 
ordinary course of the voyage, such as the stowage and right 
delivery of the cargo and other matters of this kind ; but on 
the other hand, the shipowner should be exempt from liability 
for everything which comes under the head of * accidents of 
navigation,' even though the loss from these may be indirectly 
attributable to some fault or neglect of the crew." As so 
drawn, that is not as shipshape or as tight as an English 
lawyer would draw it, or a foreign lawyer would draw it, at 
the present day, but I take it, roughly speaking, that is the 
line that Dr. Platou contends should be taken by law, that 
the shipowner is to be liable for stowage and right delivery, 
and of course for seaworthiness ; on the other hand, he is not 
to be liable for accidents of navigation. 

Then in 1893 the London Conference was presided over 
by that great German judge, Dr. Sieveking. It was a very 
large and representative Conference, and was attended by a 
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good many gentlemen from other places than England, and 
after a great deal of discussion, which I may pass over, it was 
finally sent to a Committee to prepare a bill of lading, and it 
was called the London Conference Eules of Affreightment 
Committee, and I believe it was at one time hoped to make a 
general bill of lading, and I know that one company did adopt 
it, but otherwise it fell still-born. I am not going to read the 
whole of them, because it would cover the matter up with 
detail, and shipowners and people accustomed to these matters 
will know the general run of these things. It was put into 
these five paragraphs : — ** 1. The shipowner is not to be 
responsible for the Act of God, perils of the seas " — and all 
the usual clauses; and not for collisions, strandings, ^'or 
other accidents at sea in other navigable waters or in port, 
even where occasioned by negligence, default, or error in 
judgment of the pilot, master, or other servants of the ship- 
owner." Then by Clause 2 he will be responsible for loss or 
damage arising from any defect in the proper equipment or 
fitting out of the vessel, or unfit state of the vessel to receive 
the goods, or unseaworthiness of the vessel for her intended 
voyage, unless — now these are the limitations — such defect 
does not result from want of due diligence on the part of the 
shipowner or ship's husband or manager. Then, except as 
above stated, he does not warrant the seaworthiness. So that, 
putting that into plain language, he is to be responsible for 
the seaworthiness of the vessel, its fitness for cargo — at any 
rate as far as his own reasonable care and skill, and his 
servant's reasonable care and skill can go. Then the third 
clause gives him liberty to tow, and assist vessels in distress ; 
and the fourth clause made him responsible for loss or damage 
arising from want of reasonable care and skill in the loading, 
stowage, or discharge of the goods, except in cases where the 
stevedore is appointed by the charterer. Then the fifth clause 
made general average payable according to the York- Antwerp 
Eules ; and then there was this nota bene at the end : *' The 
above rules are prepared for those trades where no form of 
bill of lading has been already settled by mutual agreement 
between shipowner and merchant." When the Executive 
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Council came to issue those rules, they thought it right to 
call the attention of members of the Association to the fact 
that those rules, as settled by the London Conference in 1898, 
were much more in favour of the shipowner than the resolutions 
of 1882 and 1887, and they pointed out these two differences : 
first of all, that the shipowner was no longer absolutely re- 
sponsible for unseaworthiness, but only for unseaworthiness 
caused by his own carelessness, or his manager's; and, 
secondly, where the stevedore was appointed by the charterer, 
he was free from liability for bad loading. Otherwise the 
Association seems to have proceeded on fairly consistent 
lines from 1882 onwards ; namely, giving the shipowners 
the negligence clause, but making them responsible for 
stowage, delivery, and, at any rate to some extent, for 
unseaworthiness. 

The Chairman: Dr. Platou presents the following reso- 
lution : — " That there is a demand for compulsory clauses in 
charter-parties in the same direction as those indicated in the 
United States Harter Act with regard to the legal relations 
between charterer and shipowner." 

The resolution was seconded by Mr. Bbichmann, and 
submitted to the Conference, when twelve voted in its favour 
and twelve against, whereupon the Chairman announced that 
he should give his casting vote against it. 

Mr. P. Fredericksen (of Christiania) then read the . 
following paper : — 

UNIPOEMITY OP EXPEESSION IN CHAETEE- 
PAETIES AND BILLS OP LADING. 

From a perusal of the reports of the various Mutual 
Insurance Associations, it will be observed that a great many 
disputes arise between shipowner and charterer and the holder 
of the bill of lading upon the construction of ambiguous terms 
frequently employed in both these documents. 

I am well aware that it is impossible to draft either a 
charter-party or bill of lading which could be adopted in 
every case, but I think the time of the Association might be 
usefully employed in suggesting that in the preparation of 
charter-parties and bills of lading the shipowners should use 
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some words which would more clearly express their meaning 
than the ambiguous phraseology now used : I refer particu- 
larly to the following phrases : — 
" In the usual manner.'* 
" In the usual and customary manner." 
Before the shipowner or charterer can ascertain his 
obligation under this clause, he must ascertain what is usual, 
and, I presume, if he ascertains what is usual, if the second 
phrase is employed he must ascertain if it is also customary. 
Upon these questions the shipowner may obtain a variety of 
opinions, and though he is able to satisfy himself, in an action 
brought against him the plaintiff may produce other opinions 
which may satisfy the tribunal that the shipowner is wrong. 
There are other equally ambiguous phrases — i. e. 
" In turn." 
" In regular turn." 
"In regular and customary turn." 
" With usual despatch of the port." 
" With all possible despatch/' 
" Quick steamer despatch." 

*' As fast as steamer can deliver or as customary." 
All these phrases are vague, and there are many more used 
which do not speak for themselves, but further information 
must be obtained before any interpretation can be put upon 
their meaning, and the information when obtained is fre- 
quently very unreliable. 

The question was discussed at a Shipowners' Meeting at 
Ghristiania in 1893. I then proposed that the matter should 
be brought before the International Law Association, but at 
that meeting no resolution was passed upon the matter. 

I therefore at this meeting of the Association bring forward 
the question of the desirability of adopting uniform phrases 
free from ambiguity, and request the Association to appoint a 
Committee to settle in conference clauses which will speak for 
themselves and be free from ambiguity, to be used in all 
charter-parties and bills of lading, instead of the present un- 
satisfactory clauses. This will be in continuation of the large 
and important work already performed by the Association in 
this branch of law. 

Mr. Frbdericksbn : You will observe that I have confined 
my remarks to ambiguous phrases in charter-parties and bills 
of lading, and I beg leave to move: — "That the Executive 
Council be requested to appoint a Committee to consider the 
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desirability of adopting uniform phrases free from ambiguity 
in charter-parties and bills of lading, and report to a future 
Conference/' 

The resolution was carried nem. con. 

The following paper, contributed by Dr. Charles Stubbs 
(Barrister-at-Law, London), was then read by Mr. Forder 
Lampard : — 

THE POSITION OP HOLDEES OP BILLS OP 
LADING POE SHIPMENTS IN CHAETEEED 
SHIPS. 

In the earlier years of the Association, in committee and 
at conferences, and more particularly at Liverpool in 1882, 
Hamburg in 1885, and London in 1887, much time was spent 
in drafting and endeavouring to obtain the general adoption 
of one common form of bill of lading. It is not necessary to 
consider that the labour was wasted, but the object which the 
Association had in view was not accomplished. An essential 
part of the bill of lading drafted at the Liverpool Conference, 
certainly one of the most influential meetings held by the 
Association, was formally disapproved at the Hamburg Confer- 
ence, and, reconsidered at the subsequent London Conference, 
was again approved ; but the bill of lading was never adopted 
in practice. The apparent reason why the form suggested 
failed to meet with the approval which was desired was the 
reluctance of shipowners, merchants, and underwriters to 
agree upon the crucial question of the incidence of liability for 
loss or damage caused by the negligence of servants of the 
shipowner but beyond his personal control. It is probable that 
an equally potent reason was that no one common form would 
meet the necessities of the various trades interested in trans- 
port by sea. However this may be, it is sufficient to note 
that the attempt to obtain a general approval of the terms of 
one recognized form of bill of lading contract has failed. It 
may be assumed that any further effort to obtain the accept- 
ance of a common form of the contract will be wasted labour. 
It does not, however, follow that the work of .the Association 
in respect of contracts of affreightment should stop. Indivi- 
dual shipowners and merchants are qualified to settle the 
terms of the bills of lading, but they cannot regulate the legal 
effect of the document. That depends on the law of the 
country, but of what country it may be uncertain ; and in 
the case of any one particular bill of lading the rights and 
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duties of the parties interested may be governed by the law 
of any one of several countries, according to the circum- 
stances. It will probably be admitted that the bill of lading 
— a document which is transferred from hand to hand and 
from country to country as a quasi-negotiable instrument, 
and which in the transfer may bear with it rights and 
possibly obligations — should have the same clear and well- 
known effect in all countries, and, which is perhaps chiefly 
important, whatever the nationality of the vessel carrying the 
goods of which the bill of lading is the document of title. It 
seems a work well within the province of this Association to 
investigate to what extent the bill of lading has any such 
definite international effect, and, in so far as there may be 
discrepancies between or uncertainties in the various laws 
affecting the document, to discuss the alterations necessary 
or advisable in the laws of the different countries. 

The position of holders of bills of lading for shipments in 
chartered ships seems in particular to deserve investigation. 
In England the law governing their position is complicated and 
to some extent uncertain, as it must be gathered almost wholly 
from a body of judicial decisions some of which are conflicting. 
Whether the laws on the subject in other countries are better 
defined, whether they agree or conflict with each other or 
with the English law, are questions beyond the scope of 
immediate consideration. Apparently the subject is at least 
not comprehensively dealt with in the various Continental 
codes, and presumably case-law to a great extent governs the 
position of the holders of the bills of lading in question on 
the Continent as in England. If so, it must almost of course 
be that there are discrepancies which merit at least careful 
consideration. It may be useful to give a short and necessarily 
imperfect explanation of the position in England of the holder 
of the bill of lading in the case of a chartered vessel in various 
circumstances, as a basis of comparison. 

The position of the holder of the bill of lading varies 
according to the personality of the holder, who may be the 
charterer himself, a shipper other than the charterer, or an 
indorsee from the shipper. It also varies according to the 
holder's knowledge of the charter-party and its terms, which 
may depend on the reference or non-reference in the bill of 
lading to the charter-party. 

The main questions which may arise concerning the posi- 
tion of the holder are generally whether, and if so in what way, 
the charter contract affects his rights and duties. That is, in 
particular, whether the terms of the charter-party override the 
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terms of the bill of lading, whether the holder's claim for short 
delivery or damage to goods, or other breach of contract, can 
be substantiated against shipowner or charterer, and to whom 
and to what extent the holder is liable for freight and other 
charges, such as demurrage, whether as stipulated by the 
charter-party or by the bill of lading. Other questions which 
may arise bear on the negotiability of the bill of lading, and 
the interest which is passed by its transfer. 

Where the holder is the charterer himself the position is 
simple ; the better opinion seems to be that the bill of lading is 
not the contract, but only evidence of the contract, which is not 
necessarily defined thereby, and that in the case of the charterer 
taking a bill of lading, this document only operates as between 
him and the owner of the ship as a receipt, and does not 
modify the charter-party contract. It has, however, been 
held that the parties to a charter may vary their agreement 
by the expressed terms of the bill of lading. For instance, 
the charterer having taken a bill of lading cannot rely on the 
cesser clause in the charter-party, and refuse to pay freight. 
Where the holder is a shipper, but not the charterer, or is an 
indorsee from the shipper, his rights and liabilities may a good 
deal depend upon whether he has knowledge or not of the pro- 
visions of the charter-party. If he is ignorant of the charter he 
can sue the shipowner for breach of the contract contained in 
the bill of lading signed by the master, although the master had 
only authority to sign on behalf of the charterer, and he has 
this right even if there is a reference to the charter-party in 
the bill of lading, the reference not being sufficient to lead to an 
assumption as against the indorsee of knowledge of a special 
clause in the charter-party making the shipmaster agent of 
the charterers. The shipowner is not, however, liable if the 
master is not his servant. This shows the uncertainty of the 
position of the holder, whose rights as against the shipowner 
may exist or not exist according to a circumstance quite 
beyond his knowledge. As to the liability for freight, the 
indorsee without knowledge of the charter-party can only be 
made liable for the bill of lading freight. 

The position of the holder with knowledge of the charter- 
party depends upon the extent, actual or presumed, of his 
knowledge, and upon the terms of the charter-party. If he 
is aware of the terms of the charter-party the shipowner is 
not liable to him upon the bill of lading unless he is also 
liable under the terms of the charter-party. The holder is 
only liable for the charter-party freight, as distinguished 
from the bill of lading freight, if a clear intention to this 
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effect is shown in the bill of lading, though upon this point 
the authorities have been very conflicting. 

Such forms of reference in the bill of lading to the charter- 
party, as ''freight and all other conditions as per charter- 
party,'' have given rise to a great deal of litigation. The effect 
of the decisions seems to be that the reference incorporates 
into the bill of lading — and to that extent affects the position 
of the holder of that document — only conditions to be per- 
formed by the consignee consistent with the character of the 
bill of lading, such as payment of freight and demurrage. The 
reference does not import into the bill of lading the charter- 
party exceptions from liability of the shipowner, so far as 
these differ from the bill of lading exceptions. 

The position of the holder of the bill of lading has been 
dealt with by statute to a limited extent, and not particularly 
carefully. The Bills of Lading Act of 1855 enacts that an 
indorsee of a bill of lading to whom the property of the goods 
therein mentioned passes by reason of such indorsement shall 
have transferred to or vested in him all rights of suit, and be 
subject to the same liabilities as if the contract had been made 
with himself. It also makes the bill of lading in the hands 
of an indorsee for valuable consideration conclusive evidence 
of shipment as against the person signing the bill of lading, 
with certain exceptions. There is very little more direct 
legislation which affects the indorsee. 

This rough and incomplete sketch of the position of the 
holder of the bill of lading in England is only given to sug- 
gest a few of the points upon which the law of other countries 
may differ. If it appears that there are material differences, 
the Association may deem it desirable to analyse the various 
laws, and consider on what lines the position of the holder of 
the bill of lading can best be defined. 

On the proposition of the Chairman the paper was directed 
to be included in the Report of the Conference, with their 
thanks to Dr. Stubbs. 

The Chaibman : The next matter is the Beport of the 
Committee on General Average. 

Mr. G. G. Fhillimobe : I am afraid I have to state that 
there is no Beport of the Committee on General Average, 
because we were depending on Mr. Elmslie, the well-known 
General Adjuster in London, for it. Mr. Elmslie had to go 
abroad before the Conference, and did not return in time to 
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deal with this matter ; but at the last Conference, held at 
Antwerp in 1908, he read a most interesting paper on certain 
points of General Average, namely : (1) "The application of the 
York-Antwerp Eules in their entirety " ; (2) ** The differences 
between English and Continental practices in estimating the 
amount to be made good for sacrifices in General Average " ; 
and (8) " The differences between the English and Continental 
practices in estimating the value of the contributory interests 
in General Average," which formed the basis of discussion, 
and it was resolved that a Committee should be appointed 
to consider these questions. The Eeport of the Executive 
Council referring to that matter states that the Council hopes 
to constitute a Committee shortly to deal with the matter ; 
but I notice that there are several gentlemen here from 
France and Germany who I think would like to add a word 
on the subject of Mr. Elmslie's paper, and perhaps that would 
form the basis for the consideration of this matter at a future 
Conference. 

Mr. E. H. Seligmann (Dunkerque) : Mr. Chairman and 
gentlemen, although we have not got the Eeport before us, there 
are two points to which I would like to draw your attention, 
which I do not find have received notice previously. 

In the discussion at Antwerp in 1903 I do not find any 
reference to French law (which only allows General Average 
when there is ** imminent danger ") in regard to its effect 
upon the application of the York-Antwerp Eules, 1890. Now 
Eule X., Clause (b) says : — " The cost of discharging cargo 
from a ship, whether at a port or place of loading, call, or 
refuge, shall be admitted as General Average when the dis- 
charge was necessary for the common safety, or to enable 
damage to the ship, caused by sacrifice or accident during the 
voyage, to be repaired, if the repairs were necessary for the 
safe prosecution of the voyage." If this Clause (6), Eule x., is 
to be enforced, then the French law will have to disappear ; 
but I have had a case brought before me in which there was 
damage like that in the case referred to by Dr. Stubbs in his 
paper in 1908, the case of the Canon Parky where the damage 
was also done while on board ; and I am informed that in 
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spite of the bill of lading stipulating that General Average- is 
to be made up according to the York- Antwerp Eules, 1900, 
that would not be done in France, because the vessel being in 
port, there was no imminent danger, therefore no General 
Average, and therefore nothing to make up. I may add that 
I have also had the contrary opinion expressed to me. 

The second point has been touched upon by Mr. Elmslie 
in his paper at Antwerp, in his last paragraph, page 245, 
ending with the sentence : ** Now in practice the final port of 
destination is adopted, and if that is not reached, as regards 
sacrifices there is no General Average." 

It is only within recent years that it has become common 
at Dunkirk to have steamers calling with part cargoes. I do 
not know of any instance of a steamer having been lost after 
leaving Dunkirk, and I have been unable to find out elsewhere 
what would be done in such a case, regarding the expenditure 
the shipowner had been put to, such as salvage or expenses 
at port of refuge. Mr. Elmslie only spoke of sacrifices. I 
would suggest thai these points should be discussed, and 
the matter referred to the Committee to deal with in its 
Report. 

Mr. Douglas Owen : I have been endeavouring to follow 
out Mr. Elmslie's criticism of the working of the York-Antwerp 
Bules, and I must say that I was not aware until I looked 
over what Mr. Elmslie said that there was any conflict in 
interpreting the York-Antwerp Rules as between the different 
countries that are called upon to interpret them. I did not 
know that such a conflict existed, but the fact that Mr. 
Elmslie refers to it is sufficient evidence that it does, and 
may on occasions be a matter of serious inconvenience to 
the parties. It occurs to me that the convenient way of 
dealing with it would be to ask the Association of Average 
Adjusters in London, who are continually engaged in inter- 
preting the rules in practice, and of referring to Continental 
bodies, who are similarly engaged in interpreting the rules, 
whether as an Association they are of opinion that there is 
an interpretative code wanted of the rules, and if they are of 
such an opinion, whether they would be good enough to 
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report to this Association what are the points on which they 
think an agreement is necessary. (Hear, hear.) 

The Chairman : Do you propose that as a resolution? 

Mr. Douglas Owen : I had not contemplated that, but if 
you think it is desirable I will do so. 

Sir Walter Phillimore : You want the Council to take 
a note of that. 

Mr. Douglas Owen : Yes. 

Dr. Edward Knittel: Les questions soulev6es par Mr. 
Elmslie me paraissent 6galement etre d'un int^ret trop 
technique et trop restreint pour occuper Tattention d'une 
assemblee telle que la International Law Association. Je me 
bornerai done a ne relever que deux points qui, a mon avis, 
meritent qu*on s'y arrete un moment. 

1. Mr. Elmslie parle d'un jugement americain qui, pour 
arriver a la valeur contributive d'un navire dans un classement 
d'avaries communes, ajoute deux fois la bonification allouee a 
I'armateur pour sacrifices faits dans Tinteret commun du 
navire, du fret, et de la cargaison. Ce jugement repose 
evidemment sur un principe entierement errone. Les codi- 
fications de tons les pays qui ont une loi 6crite et les coutumes 
de tons les pays de loi non 6crite disent que le navire contribue 
aux avaries communes avec sa valeur en etat avarie en y 
ajoutant la bonification allouee a I'armateur pour sacrifices 
faits dans I'int^ret commun. II est naturel qu'on ne pent 
ajouter cette bonification qu'une seule fois a la valeur du 
navire en 6tat avari6, et non pas deux fois comme le fait le 
jugement americain. II y a done erreur manifeste de la part 
des juges, et leur arret ne pent pas etre consid6r6 comme ayant 
force de loi. 

2. Mr. Elmslie parle de la coutume anglaise de consid6rer 
le salvage comme une chose a part, tenant le milieu entre 
I'avarie commune (General Average) et Tavarie particuliere. 
Messieurs, cette coutume n'a pas de raison d'etre et ne repose 
sur aucun des principes gen6raux r^gissant Tavarie commune. 
Ces principes g6n6raux sont identiques chez tous les peuples 
maritimes et restent immuables comme les grandes lois de la 
nature. Une avarie est avarie commune, quand elle r6sulte de 
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mesures prises dans Tint^ret commun du navire, du fret, et de 
la cargaison, pour sauver ces trois groupes de valeurs d'un 
danger imminent. Tout ce qui n'est pas avarie commune ne 
pent etre qu'avarie particuliere. L'existence d'une chose 
interm6diaire que n'est ni chair ni poisson est juridiquement 
impossible. Je pretends meme que le salvage est le cas 
typique de I'avarie commune ; les anciennes codifications qui 
reposent encore sur la navigation a voile citent r^gulierement 
comme cas d'avaries communes le sacrifice volontaire des mats 
pour relever un bateau mena9ant de tourner quille en Fair. 
C*6tait le cas le plus frequent et le plus caract6ristique. De 
nos jours, le cas le plus frequent et le plus caract6ristique est 
le renflouement d'un bateau 6chou6 par I'aide de remorqueurs 
ou de vapeurs de sauvetage, c'est a dire le salvage. Ces 
sinistrea arrivent a peu pres journellement sur Tun ou I'autre 
des grands fleuves, TE scant, la Tamise, I'Elbe, et ailleurs, 
et dans aucun autre pays on n'a jamais mis en doute leur 
caractere d*avaries communes quand il y a danger imminent 
pour les trois groupes de valeurs en jeu. L'opinion anglaise 
repose sur la fausse application du principe g6n6ral. EUe 
considere le cas ou le tribunal alloue comme salvage un tant 
pour cent de la valeur sauv6e, et ou, pour fixer le chiflfre de 
Tallocation, on procede a une Evaluation de la valeur du navire, 
du fret, et de la cargaison. Si cette Evaluation se trouve etre 
fausse — par exemple, parceque, apres avoir fait passer le 
navire en cale seche, on dEcouvre que I'avarie est plus 6tendue 
que ne le supposaient les experts charges de revaluation — cette 
constatation est sans influence sur les valeurs contribuant au 
salvage. Les chiffres sur lesquels le juge a bas6 son allocation 
doivent ^galement servir de base au dispacheur pour la repar- 
tition du salvage. Ge raisonnement est parfaitement juste, mais 
non pas parceque le salvage pr6sente un caractere juridique a 
part et different de Tavarie commune, mais par la simple raison 
que Tarmateur qui a accepts sans protestation revaluation 
des experts et qui n'a pas exig6 qu'on entoure cette evaluation 
de toutes les garanties I6gales, a agi imprudemment et doit 
supporter seul les consequences de sa negligence. 
The Conference then adjourned at 12.60 p.m. 

14 



( 210 ) 

In the afternoon the members of the Conference were the 
guests of the Norwegian Barristers' Club in a trip by steamer 
on the Christiania Fjord, and subsequently at dinner at 
Dronningen. 



FOURTH DATS PROCEEDINGS. 

Thursday, September 7th, 1905. 

The Conference reassembled at 10 a.m., Sir Walter 
Phillimore taking the chair at the request of the President. 

The Minutes of the previous day's proceedings were read 
by Mr. Alexander, approved, and signed by the Chairman. 

Mr. Alexander : We have received a telegram from the 
American Bar Association appointing Judge Baldwin as dele- 
gate to this Conference. Judge Baldwin is, I believe, attending 
a Conference elsewhere in Europe. I suppose it was thought 
that he was here ; but, nevertheless, we are glad that they 
have remembered us, and intended to appoint a delegate. 
We have also had a telegram from M. Gaston de Leval, 
whose paper has been read, regretting his absence, owing to 
indisposition; and a telegram from Mr. Kajanus, Judge of 
the Superior Court of Finland, regretting he is unable to 
be present. There have been others in addition to those 
announced at the opening of the Conference, which will be 
duly recorded. 

The Chairman : The first business of the Conference to-day 
is the desirability of extending the Berne Eailway Transport 
of Goods Convention. We have a printed paper in English 
by Mr. Christian Platou, Chief Secretary in the OflSce of 
Eailway Administration, Christiania, and I understand that 
he desires to address the Conference in Norse ; I will ask the 
Conference to follow his paper, which is practically a trans- 
lation in English of what he wishes to say in Norwegian, 
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Mr. Christian Platou (Chief Secretary in the Office 
of Railway Administration, Christiania) read the following 
paper : — 



ON THE BEENE RAILWAY TRANSPORT OF GOODS 
CONVENTION, AND THE QUESTION OF NOR- 
WAY EVENTUALLY JOINING THE SAME. 

On the invitation of the Federal Government of Switzer- 
land, representatives of several Continental States of Europe 
assembled in Berne in May, 1878, in order to discuss the 
basis of an International Law of Transport. The meetings 
were continued in 1881, 1886, and 1890. On the 14th October 
of the last-mentioned year a provisional agreement was arrived 
at concerning conveyance of goods by rail. This Convention 
was acceded to by the governments of the respective countries 
and put into force 1st January, 1893. At present it is valid 
in Austria-Hungary, Belgium, Denmark, France, the German 
Empire, Italy, Luxemburg, Monaco, the Netherlands, Rou- 
mania, Russia, and Switzerland. 

It was subsequently acceded to by Denmark in 1897. 

The total length of the lines which come under the Con- 
vention in 1904 amounted to 213,975 kilometres, and the 
countries which profit by the uniform rules of it have an 
aggregate population of more than 300 millions. 

The Convention includes international transports only, 
meaning such as are effected in accordance with, bills of 
carriage issued directly from one of the countries in question 
to another by the lines included in the agreement (Art. 1). 

It only relates to conveyance of goods, i. e., forwarding of 
goods on freight, express goods, and live animals. Thus 
conveyance of luggage and of travellers does not come under 
the provisions of the Convention. 

Besides, it only contains rules relating to transport , in the 
strict sense of the word, it being left to each separate country 
to settle, of its own accord, the calculation of freight and the 
fixing ol fares. 

In this connection, however, it must be remembered that 
Art. 11 provides that freight is to be calculated according to 
rates regulated by law, and of which due notice has been 
given. Any private agreement to the effect of granting a 
reduction of tariff to one or more consignors is forbidden 
and invalid. On the other hand, reductions are permissible, 
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when duly published and equally accessible to all, upon equal 
terms. 

As to the rest of the contents of the agreement, distinction 
may be made between (A) Provisions dealing with the rela- 
tions to the consignor and consignee ; (B) Those dealing with 
relations between the railways sharing in the transport ; and 
(C) Provisions for the relations of the contracting States. 

A. Relations to the consignors and consignees. 

With regard to the above subject, the Convention, in 
connection with regulative provisions and annexures, contains 
a number of rules both of substantial and legal description, 
for fixing the mutual rights and duties of the consignors and 
consignees and the railways. Thus directions are given for 
what articles may and what may not be received for convey- 
ance, for the contents and wording of the bills of carriage, for 
the packing and labelling of the goods, the calculation and 
payment of the freight, the right of charging payment on 
delivery, the way in which the transport is effected, the result 
of accidental impediments to the transport, the handing over 
of the goods, the term of delivery, the proceedings to be 
regarded when loss, reduction, or damage to the goods is to 
be ascertained, the railway company's responsibility for loss, 
declaration of interest in the delivery, the responsibility of 
the railway for too late delivery, rules relating to claims for 
damages, &c. 

Among these provisions we will point out some which are 
likely to be of special interest. 

According to the 8th Article of the Convention the con- 
signor is to give the railway company a duplicate of the bill 
of carriage together with the original bill of carriage, upon 
which it is the duty of the company to give a receipt for the 
goods. The duplicate has the value neither of an original 
bill of carriage nor of a bill of lading, although essential rights 
are attached to it. Thus the 15th Article provides that it is 
the right of the consignor to dispose of the goods, by means 
of which right he may reclaim the goods from the station of 
despatch, stop them on the way, or order them to be delivered 
to another person than to the one who, according to the bill, 
is the consignee ; but this right may only be practised when 
the consignor is able to produce the duplicate of the bill at 
the railway office. Even if the consignor is in possession of 
the duplicate, his right ceases to exist when the goods have 
arrived at their destination, and when the original bill of 
carriage has been delivered to the consignee. The person 
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who, according to what has been said above, has the right to 
dispose of the goods is the only one entitled to claim in a 
court of law such rights as arise from international freight 
agreements. In case the consignor be unable to produce the 
duplicate, he cannot bring an action without the consent of 
the consignee (Art. 26). 

No corresponding provisions are contained in the Traffic 
Eegulations of our railways (fixed by Eoyal Ordinance of 
22nd December, 1879). A receipt for the goods, no doubt, 
is given by our railways too; but no great importance is 
attached to it, neither as regards the company, nor as far as 
the relations to the consignor and the consignee are con- 
cerned. The former, on paying the costs, may get back goods 
that have been despatched already or handed in for despatch, 
provided that the consignee has not yet received the goods or 
part of them (Traffic Eegulations, Point 77). 

In the Articles 14, 33, and 40, and in § 6 of the regulative 
provisions, instructions are given for the time within which 
the transport is to be effected by the railway, the so-called 
term of delivery. In case this term is exceeded, the railway, 
on demand, is obliged to pay damages, in each case separately 
estimated according to the freight, even if it cannot be proved 
that any damage has been caused by the delay (Art. 40). 

If the goods have not been delivered within thirty days 
after the term of the delivery, they are considered lost, further 
proof as to the fact being unnecessary (Art. 33). 

Our Traffic Eegulations contain no rules corresponding to 
the above provisions, it being provided only that the railway 
is not obliged to forward the goods by any special train ; 
express goods, however,. may conditionally be required sent by 
a particular train (Traffic Eegulations, Point 56). 

The 30th and following Articles contain rules respecting 
the responsibility for goods on the part of the railways. With 
restrictions made in these Articles the railway is responsible 
for the damage caused by total or partial loss of the goods 
from the moment of their reception until they have been 
properly delivered. 

The railway can only get rid of its liability by proving the 
damage to have been caused either by the person who has 
the right to dispose of the goods, or in consequence of any 
instruction on his part for which the railway is not responsible, 
or by any natural character of the goods (especially such as 
intrinsic corruption, waste, or ordinary leakage), or even by 
force majeure. 

Thus the burden of the proof is laid on the railway. In 
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Art. 31, however, it is provided that in certain cases where 
particular risk is involved in transporting the goods, e. g., by 
conveyance of goods in open trucks, live animals, &c., the 
damage is supposed to be owing to the said risk until the 
opposite is proved, in which case the railway is not re- 
sponsible. 

The indemnity to be paid by the railway for total or 
partial loss of goods, as provided in Art. 34, is reckoned 
according to the current value of the goods, or, that failing, 
at the average value of goods of similar kind in the place of 
delivery at the time they were received for transport. Besides 
this, the railway is obliged to refund the money which may 
have been paid already as duty and other expenses, and as 
freight. 

In case the goods have been damaged, the railway has to 
pay full compensation for the loss in value of the goods 
(Art. 37). 

Full indemnity, comprising damages and interest, can 
be claimed where the damage has been caused by the fraud or 
gross negligence of the railway (Art. 41). 

The railway is responsible for its agents and servants, and 
for every person employed by the railway for the execution of 
the transport in question (Art. 29). 

If we compare these provisions with the railway regula- 
tions that are in force in Norway respecting responsibility for 
goods, contained in the TrafiSc Eegulations, chapter 8, points 
88 and following, the latter will be found to be in all great 
essentials more favourable to the railway, both as regards 
the apportionment of the burden of the proof and the size of 
of the compensation to be paid by the railways, restrictions 
being made in this respect by certain maximum rates. 

The railway which has received the goods for conveyance 
is responsible for the transport being properly effected on the 
whole stretch of line to their destination. Actions may only 
be brought against the first railway that accepted the goods, 
or against the last which received the goods and the bill of 
carriage, or against the one on whose line the damage was 
done. The plaintiff has the choice between any one he likes 
of the said companies. 

Actions can be brought only in the State in which the 
sued railway is domiciled, and before the court which, accord- 
ing to the laws of that country, is the right venue in cases of 
this kind. 

By special provisions in Art. 38, concerning declaration of 
interest in the delivery of the goods, the consignor, on pay- 
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ment of an extra due, is entitled to secure higher damages in 
case of loss or damage than are due to him according to the 
general rules. No corresponding provision exists in our 
traffic regulations. 

B. Relations between the Railway Companies. 

As far as this question is concerned the Convention 
establishes rules for community of transport between the 
companies. Thus each of the companies is bound to accept 
goods for conveyance, provided that the conditions established 
for the transport are fulfilled (Art. 5)^ and they cannot decline 
to do so without incurring responsibility. 

On taking charge of the goods with the original bill of 
carriage, each of the following companies enters into the 
freight agreement and undertakes to execute the carriage in 
accordance with the contents of the bill of carriage (Art. 27). 

Each company which, on receipt of goods or handing over 
of same, has received the freight or other dues arising from 
the freight agreement, is bound to pay the other railways such 
shares of the freight or other amounts as are due to them. 

In the same connection the Convention provides that a 
claim which one company has against another arising out of 
a through transit cannot be enforced by attachment or by 
putting in an execution, if the debtor company is domiciled in 
a different country from that of the creditor company. Excep- 
tions from this rule are made only in case of attachment, or 
if an execution has been put in under decree of a judicial 
authority of the country to which the claimant belongs. 

Neither can the rolling-stock of a railway, including all 
the movable property belonging to the railway and being in 
the stock, be attached in any other State territory than that 
to which the railway belongs, unless such attachment be 
made under decree of a judicial authority of the country to 
which the railway owing them belongs (Art. 23). 

A railway, after paying damages in accordance with the 
rules of the Convention, has recourse to the other railways 
which have assisted in the conveyance of the goods in ques- 
tion, first of all to the railway or railways that have caused 
the damage; eventually, however, also to the others con- 
cerned in the act of carriage. 

If questions of this kind cannot be settled by mutual 
agreement, or if they are not submitted to arbitration by the 
Central Office in Berne — of which institution more will be 
said hereafter —certain rules are established for the right of 
recourse by judgment. According to the said rules, all rail- 
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ways in question must be sued for recourse in one and the 
same action (Art. 51), unlimited responsibility being precluded 
(Art. 49). 

As a security that the railway fulfils the economical 
liabilities incurred in accordance with the rules of the Con- 
vention, the Central Office, when requested, may, according 
to the 3rd article of its regulations, apply to the country to 
which the railway belongs, requesting the latter to take the 
necessary steps, to the effect that the State, if needed, may 
undertake the entire guarantee for the responsibility of the 
railway in question. 

C. Relations between the Contracting States. 

According to the 60th Article, the contract is binding for 
the States joining in the Convention for three years. If a 
State wishes to withdraw after three years, information thereof 
must be made to the other States a year before. If it does 
not make use of that right, the contract is considered to be 
binding for the next three years. 

No alteration must be made, except by mutual agreement 
between the States. 

New members are introduced by the medium of the Swiss 
Government, who hears the opinions of the States. 

In this place it may be remarked that, when the Convention 
was signed, a Central Office was established at the same time 
in Berne, being the organ of the Convention. In this capacity 
its duty amongst other things is to act as arbitrator, adjudi- 
cating on disputes between the railways. It prepares proposals 
for alterations in the rules of the Convention. Besides, its 
duty is to see to the growth and prosperity of the Convention. 

Its expenses are divided between the railway companies 
in proportion to the length of kilometres. 

Having thus accounted for the contents of the International 
Bailway Convention in its broad features, I will pass on to treat 
the questioji whether there be any reason for our country to 
try and become a member of the Convention. 

In this respect it must be remembered that at present the 
Norwegian railways have made agreements as to intertraffic of 
goods with Belgium, Denmark, Prance, Germany, Holland, 
and Sweden. Besides, agreements are being prepared, with 
regard to intertraffic of goods, between Austria-Hungary, Den- 
mark, Germany, Norway, and Sweden. 

All these agreements, excepting those which regulate the 
intertraffic of goods between Norway and Sweden, and between 
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those two countries and Denmark, have been founded on 
the international rules. But there has been no possibility 
of applying all the international rules to these agreements, 
because Norway (and Sweden) have not been members of the 
Convention. 

Thus, for instance, the following provisions of the Inter- 
national Convention do not exist in the agreement of inter- 
traffic of goods between Denmark, Germany, Norway, and 
Sweden. 

Art. 23, points 4 and 5, which fix that claims which one 
railway has against another, or the rolling stock of the same, 
cannot be enforced by attachment. 

Art. 27, point 4, which decides that a railway can be sued 
for damages only in the country to which the railway belongs. 

Arts. 60, 51, 52, 53, and 55, containing provisions with 
regard to law-suits for recourse between the railways. 

Art. 56, giving rules for the right of enforcing, by attach- 
ment, the judgments given in accordance with the rules of the 
International Convention. 

Arts. 57 to 60, about the establishment of the Central Office 
in Berne, the incorporation of railways into the International 
Convention or their secession from it, the holding of Con- 
ferences between the States concerned, and the continuance 
of the Convention. 

Thus it appears, from what has been said, that the regu- 
lations of traffic, properly so called — i, e., the fundamental 
rules of the relations between the railways and the consignor 
and consignee — are adopted in full. As far as these legal 
relations are concerned, it might thus seem to be of little 
consequence whether Norway continued to be out of the 
Convention, or it became a member of it. It must here be 
remembered, however, that in the latter case there would be a 
possibility of our taking part in the work for the further pre- 
paring of the regulations, and, in so doing, of urging special 
interests which might be of importance. 

As regards the intertraffic with Denmark and Sweden, 
which is regulated on different principles from those of the 
International Convention, it must be remarked that I am 
aware of a request being made in 1903 by the Koyal Eailway 
Administration of Sweden to the effect of making arrange- 
ments for Sweden to become a member of the Convention. 
Thus it will probably be a question of time only when the said 
provisions will be put into force for the intertraffic between 
Norway and Sweden, and as a matter of course they will 
at the same time be introduced into the intertraffic with 
Denmark. 
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With regard to the relations between the Norwegian and 
foreign railways with which, as mentioned above, agreements 
have been made, it will appear that no difficulty as yet in 
obtaining any wished-for intertraffic agreements has kept 
Norway from joining the Convention. But, on the other 
hand, I cannot forbear mentioning that the attention of 
the joint contractors has been drawn towards this state of 
things as being a defect with us. On examining more closely 
the above-mentioned articles of the International Convention 
which are excluded from our present intertraffic regulations, 
it will become obvious that, if we join the Convention, it will 
confer greater security, and thus be for the benefit of all 
parties concerned. Thus, to mention one instance among 
many others, it would be a great advantage if the inter- 
national provisions for the settling of accounts between^the 
railways were put into force. This consideration may become 
of greater importance according as the number of the railways 
with which intertraffic has been established increases, and 
especially so in proportion as these railways are private. 

In this connection it might be proper to call attention to 
the interest which the managers of our railways would have 
in getting into closer contact with the rich experience and 
the pre-eminent professional knowledge within the range of 
railway matters that are at the command of the Convention. 

By co-operation of that kind initiative may be created and 
impulses given to the benefit of domestic matters. In this 
connection it must also be remarked that most likely the rules 
existing in the international transit for the regulation of the 
relations between the consignor and consignee and the 
railways will in time tend towards making the local rules 
conformable to the international rules. This is already the 
case as far as Norway is concerned. The traffic regulations 
of our railways, indeed, are being revised, and as early as 1896 
the Administration of the Public Eailway in a written com- 
munication to the Department for the Public Works has called 
attention to the International Convention of 14th October 1890, 
and to the importance of the revised Norwegian traffic regula- 
tions being brought to the greatest possible conformity with 
the rules of the latter. 

I am certainly betraying no confidence by stating that the 
regulations in abeyance have been formed chiefly on this basis. 

From this point of view, therefore, things would seem to 
be well prepared for our joining the International Railway 
Convention. 

The extent of our intertraffic of goods with foreign railways 
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is by no means inconsiderable when compared with the goods 
traffic of the railways on the whole. Our share in such traffic 
in 1904, the traffic of ore on the Ofoten Eailway* left out of 
the question, was kr. 958,524.50, the greater part of it being 
due to our intertraffic with Sweden and Denmark. This inter- 
traffic, it is to be hoped, will be considerably extended in 
proportion as our communication by rail with the railway 
network of foreign countries is improved. But also in this 
respect we may take into consideration that joining the Inter- 
national Railway Convention would be of importance, among 
other things, by the fact that there would be a greater oppor- 
tunity of increasing the number of countries in intertraffic 
with Norway. 

Owing to the fact that our railway communications with 
the countries which are in the Convention pass through 
Sweden, it will be impossible for us to join the Convention 
until Sweden has been incorporated into the international 
goods traffic, unless the Convention also admits of steamboat 
communication. With regard to this question, I am acquainted 
with the fact that communications by steam ferry between 
Sweden and Denmark and between Denmark and Germany 
are subject to the rules of the Convention. As far as I know 
of, it is the same with the steamboat communication between 
Italy and Sicily, as well as with the steamers on Lake Con- 
stance and the Rhine. This question may become of great 
consequence to Norway, not only with regard to the com- 
munication between our future Western Eailway network via 
Christiansand and the Danish lines in Fredrikshavn, but also 
with regard to an eventual steamboat communication between 
the latter places and our Eastern railways, which among other 
things would shorten the distance between Eastern Norway 
and Western Germany considerably. 

In my daily dealings with railway matters in our small 
way I have frequently met with many important and by no 
means easy questions arising from the relations between the 
consignors and consignees and the railways. 1 am also in a 
position to form some opinion as to the importance of the 
railway traffic being carried on on the basis of distinct and 
simple rules. In this respect I have learnt how to appreciate 
the important work done on the part of the said International 
Convention, the rules of which have established unity within 
a vast domain of originally very divergent legal regulations, 
and now regulate a goods traffic of imposing extent. 

''- The said traffic in 1904 amounted to quite 1,200,000 tons. 
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Experience has fully proved the excellence of the work 
done by the Convention of 14th October 1890, and my opinion 
is that it would be for the good and for the honour of our 
country to be able to join it. 

Mr. A. C. Schroder (Zurich) presented the following 
paper : — 

THE BEENE RAILWAY TEANSPORT CONVENTION, 

1890. 

To all persons at all acquainted with the object of the 
International Law Association, or with its former more de- 
scriptive name. Association for the Reform and Codification 
of the Law of Nations, it should be clear that the reason for 
its foundation — namely, removing the discrepancies between 
the laws of the diiOferent States and the difference between the 
principles on which conflicts of laws, or international private 
law, should be settled — should justify the Association in wel- 
coming and supporting the proposal made by two Swiss 
lawyers, de Seigneux and Christ, in 1874, to the Swiss 
Federal Council, which led to the establishment of a uniform 
international railway law for the transport of goods for all 
States parties to the Convention of Berne of October 14th, 
1890. 

The Institute of International Law described the Conven- 
tion **as a real international code of transport,'' and the 
Conference which adopted it as having ** performed a great 
service to international commerce, and made a real step 
forward on the road which may lead to uniformity of a por- 
tion of commercial law." ^ It has also been described as **an 
international monument, under the shelter of which all the 
countries of Europe will contend in peaceful rivalry for the 
development of their commercial, industrial, and scientific 
riches."t 

The legal difficulties connected with the transport of goods 
through the railway systems of different countries, as pointed 
out in the M6moire to the Federal Council, may be considered 
still to exist in all countries not members of the Convention ; 
and the principal ones are as follows : — 

-•' See Asser, Bevue du Droit International^ vii. 143-145 ; ix. 319- 
384 ; X. 83-100, 101-103 ; xii. 631. 

f Gerstner, Comm. on the Int, Union, p. 25, citing J. B. Lanckman ; 
see Law Qua/rterly Review^ xii. 120. 
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In spite of railway unions between the systems of different 
countries and international tariffs and bye-laws, such as 
between Belgium and Great Britain, there are frequent 
cases in which a contract agreed upon in one State 
cannot be enforced to its full extent in another. It is 
hardly necessary now to state that the responsibility of 
the railway carrier is no other than that of the ancient 
seaman, stable, and innkeeper ; called the responsibility 
of an insurer in Anglo American law. It was found 
necessary not to include such cases of loss or damages 
incurred by Act of God, and to add the case of damage 
caused by the natural vice of the goods. The parties, 
besides, could exclude in certain cases of just and reason- 
able character claims for damages by special contracts, 
as is still the case in Great Britain. When the inter- 
national exchange of goods had greatly increased on the 
Continent, there was found to be a difference of judicial 
opinion with regard to the extent to which the carrier 
could limit his liability. It was assumed that, as in Great 
Britain, the carrier could not exempt himself entirely from 
the consequences of gross negligence and wilfulness, and 
that even the clause of non-responsibility for slight neg- 
ligence might in France be regarded as against the ordre 
public. Accordingly, contracts containing such provisions 
contrary to French law were held not to prevent the 
French courts from regarding a foreign carrier as fully 
liable. 

As soon as such a judgment was executed against the 
railway carrier in his own country, apart from the separate 
question about the execution (exequatur) of foreign judg- 
ments, the question might have arisen whether the courts 
could be obliged to enforce a law contradictory to their 
own law of carriers. The Convention enables the execu- 
tion of a judgment on international transport in any 
foreign country party to it. 

Again, where several carriers are interested in a transport 
of goods extended over several States having different laws, 
it would, even in the case of an agreement between them to 
submit to the same private rules, be difficult to provide 
for the means of imposing them upon a resisting party 
by the courts of his country, as no rule existed by which 
a private contract could be enforced unless it agreed with 
the rules of the country in question. 
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4. There existed the further difficulty for the claimant to 
ascertain which railway company should be sued. The 
railway company chosen by him might object that a 
subsequent carrier had been negligent, and this might 
repeat itself several times. Great expenses were the 
result, and finally might lead to no result. 

5. The Berne Convention, by being constituted law by the 
National legislations, establishes in each country a uniform 
international law in th€ chief points of transport rules, 
leaving it to the railway companies to arrange such tariffs 
as they find necessary to cover their expenses, provided 
their special clauses about liability in accordance with 
cheap rates are not contrary to the rules of the Convention. 
The transport laws and common law of each State are still 
maintained. No attempt is made to define ** Act of God," 
or ** force majeure," but each separate tribunal may refer 
to its own principles in its endeavours to ascertain whether 
the defendant is liable. 

6. The Convention abolishes — unless the parties for some 
reason wish to return to the old system of the goods being 
forwarded on by an agent filling up of a new letter of 
freight (waybill) and frequent custom formalities — all 
the difficulties connected with interference by customs* 
formalities with carriage of goods on the frontier by 
introducing an international letter of freight delivered 
from one carrier to another, and insuring uninterrupted 
transport and accelerated delivery, even of goods of petite 
Vitesse, to their address. These are only the chief advan- 
tages of the International Eailway Law Convention. 

Mr. A. C. Schroder : Ladies and gentlemen, I am quite 
a new member of the Association, but I have the honour 
to address you this morning upon this subject, having come 
according to the wish of Dr. Winkler, the Director of the 
Central Railway Office in Berne, for that purpose. Dr. 
Winkler has desired me to express his great regret to the Con- 
ference that he has been unable to attend, as he had hoped to 
do, in person. Your Secretary has been in continual com- 
munication through me with the Central Office, and with the 
Director himself on this subject. Dr. Winkler had promised 
to come, but owing to the recent Conference he has had at 
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Berne, and the preparations and the after-work to be done, he 
has found himself unable to attend. 

M. Platou has already said so much on the Convention, 
that I can only add a few words on the legal and economic 
advantages of it, and I will conclude by reading the paper of 
Dr. Winkler, and the final words of M. L6on Poinsard, who 
has written a most elaborate essay on the desirability of 
extending the Convention. You might ask why the Inter- 
national Law Association should take interest in the Berne 
Convention. You must remember, that when goods pass over 
the railway systems of different countries, a number of dif- 
ferent legal questions arise, and each country has its own legis- 
lation with regard to them, and therefore general principles of 
international law also apply to the International Goods Con- 
vention. In fact, the International Goods Convention is 
based upon the general principles of private international law, 
and with regard to the transport of goods it has already been 
found of general benefit to the countries belonging to the Con- 
vention by establishing uniform legislation for this purpose. 
On points of conflict of law, in the language of Professor Dicey, 
which has been cited by our Professor Meili (Zurich), there is 
an obvious convenience in the adoption by different countries 
of the same principle for the choice of law. Following this 
axiom, the Berne Convention has introduced a system of uni- 
form law of an international private character. The advan- 
tages of it are, firstly, that, regarding the course of procedure 
in actions arising out of these through contracts of railway 
carriage, it determines which person has a right of action, 
and which of the railway companies concerned in the carriage 
of the particular goods from one country to another is to be 
sued. Formerly it was difficult to ascertain which company 
vas liable. Now, by the Convention, either the company first 
receiving the goods, or that last receiving them, or the com- 
pany actually negligent may be made liable. The procedure 
is governed by the law of the domicile of the company sued, 
and the judgments can be executed in a foreign country which 
is party to the Convention according to the law of that 
country, but upon the warrant of the final or "contradictory" 
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judgment of the country in which the law-suit has been 
brought. The substantial advantages are, that the railway 
companies are generally bound to accept the goods delivered 
to them. They are jointly liable to the consignor or con- 
signee, but not liable jointly amongst themselves. The 
question what law is to be applied to the contract has been 
decided in accordance with the general principle expressed in 
French : — " Le caractere d'un engagement et la responsabilit6 
qui en d6coule doivent a d^faut de stipulation contraire etre 
appr6ci6es d'apres la legislation du lieu ou il a et6 conclu.'* 
Exceptions, of course, are to be made with reference to the 
rules of delivery as far as there are special regulations for 
the method of delivery, and as to the way to proceed on not 
being able to find out the consignee. 

To dwell shortly upon the economical advantages of the 
Convention, I must remind you that Denmark is in the same 
position as Great Britain, which has been unofficially invited 
to join the Convention. Denmark is only connected now by 
sea with the Continent. Notwithstanding that, it belongs to 
the Convention by virtue of the fiction that the ferry-boats 
have got lines on board, and that the carriages are conveyed 
with their loads over the water-path. There is only one 
exception, the transit from Kiel to Korsor, but' even in this 
case the Convention is practically in force. Tou all know 
that Sweden and Norway, though not members of the Con- 
vention officially, are in fact already actually using the letters 
of freight or way-bills. I have got two forms here to prove to 
you that Sweden and Norway have in fact already joined. 
Denmark finds it is profitably to send milk to Berlin by the 
ferry-boats from Gjedser to Travemunde, and though their 
cattle have now been excluded by the new regulations of the 
Board of Agriculture for Prussia, it is not impossible that 
they will be able to export their cattle very soon again. 

If I might apply those examples to France and England, 
I do not think it would be impossible that English dairy 
produce from Devonshire might be sent to Paris by the ferry 
from Portsmouth to Havre, or from Dover to Calais, which 
can be passed in three-quarters of an hour, and I do not think 
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that we should have to wait for the Channel tunnel to be 
made if Britain decides to join the Convention. Then 1 am to 
remind you that the commercial statistics already show a con- 
siderable increase in cotton goods going from England to 
India by the land transit over Switzerland to Brindisi, going 
on by steamer through the Suez Canal, and so on. I think I 
can best emphasize what I have said — unfortunately, I am 
afraid, in an imperfect form— by reading to you what the 
Director of the Central Office says on the subject. 

The following paper, contributed by Dr. Winkler (Direc- 
tor of the Central Office of the Convention, Berne) was then 
read by Mr. Schroder : — 

SUE L'ACCESSION DE NOUVEAUX ETATS, PAETI- 
CULIl^EEMENT DE LA GEANDE BEETAGNE, 
k LA CONVENTION INTEENATIONALE SUE 
LE TEANSPOET DE MAECHANDISES PAE 
CHEMINS DE FEE. 

L'extension des chemins de fer a entrain^ un 6norme 
accroissement du trafic et du commerce dans les differents 
pays. Mais ce trafic international n*6tait pas appuye par un 
droit international ; les parcours effectues sur les differents 
territoires etaient r^gis au contraire par une legislation tres 
diff^rente, et a plusieurs reprises, en cas de litige, on ne savait 
aucunement quelles etaient les lois applicables ; celles-ci 
6taient du reste souvent en contradiction et chacune des 
parties pouvait invoquer des motifs plausibles pour etre mise 
au benefice de la legislation qui lui etait pr6cis6ment la plus 
favorable. De nombreuses controverses s'^leverent notamment 
sur le point de savoir, s'il appartenait a Texp^diteur ou au 
destinataire d'intenter Taction, si celle-ci devait etre int^ntee 
au premier ou au dernier transporteur ou encore a un troisieme 
chemin de fer. En outre, des complications surgirent en ce 
que souvent plusieurs administrations de chemins de fer 
etaient parties au proces. Cet etat de choses engendra bien 
des proems et entraina surtout une certaine ins^curite qui 
6tait des plus pr^judiciables au commerce international. Afin 
de remedier a ces inconv^nients, les cercles les plus differents 
des int6ress6s au trafic pousserent a la creation d'un droit 
de transport international uniforme; apr^s de longs debats 
pr6liminaires cette idee trouva son expression dans la Con- 

15 



( 226 ) 

vention internationale du 14 octobre 1890 sur le transport 
de marchandises par chemins de fer, entree en vigueur le 
1®' Janvier 1893, traits conclu entre TAllemagne, TAutriche, 
la Hongrie, la Belgique, la France, I'ltalie, le Luxembourg, 
les Pays-Bas, la Russie et la Suisse, et auquel ont adh6r^ 
depuis le Danemark en 1897 et la Roumanie en 1904. 

Ainsi que cela r^sulte d'un article paru en 1904 dans le 
"Journal of the Society of Comparative Legislation,*' M. 
Phillimore connait a fond la teneur de la Convention inter- 
nationale. Cette 6tude fait entrevoir 6galement certains 
avantages qui pourraient r^sulter pour le commerce du 
£oyaume-uni de Taccession de la Grande Bretagne a la 
Convention. 

II est evident que, toutes conditions 6tant 6gale8 d'ailleurs, 
le n^gociant a avantage, soit en sa quality d'acheteur, soit en 
celle de vendeur, a etre en relations d'affaires avec un pays 
regi par la Convention internationale plutot qu'avec un pays 
qui n'a pas adhere a cette derniere. Dans le premier cas il 
trouve en effet pour la commodity et la security de son trafic 
des garanties meilleures que dans le second. S'il y a eu 
perte ou avarie de la marchandise ou encore retard dans la 
livraison, le commerfant pent faire valoir ses droits dans son 
propre pays; il peut intenter une action au chemin de fer 
auquel il a remis sa marchandise pour etre transport6e ou au 
chemin de fer qui la lui d^livre, s'il est destinataire. Eegoit-il 
une marchandise avarice, il n'a pas a rechercher longtemps 
ou s'est produit Tavarie ; il n*a pas besoin de rassembler des 
pieuves a cet effet ; il peut simplement r^clamer au chemin 
de fer dernier transporteur le montant du dommage. Tel est 
un des avantages principaux pour le mon<ie^commer9ant dans 
les !^tats contractants vis-a-vis de celui des Etats qui n'ont pas 
adh6r6 a la Convention. En ce qui concerne le destinataire 
de marchandises en provenance d'un Etat non contractant, 
la poursuite de son droit est souvent li6e a de telles difficult^s 
qu'elle devient en fait une impossibility. L'arret de la cour 
de cassation de Zurich du 10 octobre 1904 que nous avons 
reproduit dans le Bulletin des transports internationaux de 
1905, p. 11, en est un des exemples frappants. 

En trafic direct r6gi par la Convention internationale, les 
chemins de fer sont tenus d'accomplir les formalit6s de douane 
pour les marchandises en cours de route, ce qui assure au 
public int6ress6 aux transports une plus grande ind^pendance 
vis-a-vis des commi&sionaires-exp6diteurs et des agences en 
douane. 

Quant aux chemins de fer, I'adh^sion a la Convention 
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internationale leur assure entre autres la simplification de 
nombreuses formalites administratives ainsi que de la pro- 
cedure a suivre en cas de recours. 

Envisag6e aussi a un point de vue plus 6lev6, cette adhesion 
a une certaine importance. La realisation des diverses Unions 
de trafic dans les dernieres decades a puissamment contribu6 
au bien-etre 6conomique des nations contractantes et constitua 
un grand progres de civilisation en gto^ral. Ce progres ne 
pent que s'accroitre si TUnion des chemins de far 6tend son 
champ d*activit6 aussi loin que possible. 

On ne saurait sans doute contester que I'entr^e dans 
rUnion comporte pour un pays des avantages mat^riels 
directs. Vouloir les exprimer en cbiffres n'est pas possible. 
Des facteurs a tel point divergents influent sur les recettes 
d'un pays: exportations, douanes, entreprises de transport, 
etc., que ces chiffres ne permettraient guere de d^duire 
rinfluence qu'a pour un pays son accession a TUnion des 
chemjins de fer. Mais ces avantages n'en existent pas moins. 
Les !^tats qui ont conclu la Convention internationale savaient 
fort bien ce qu'ils faisaient. Les inconv^nients dont ils ont 
voulu se d^barrasser grace a la Convention, existent sans doute 
dans une certaine mesure en Angleterre ^galement, bien que 
par suite de la situation sp6ciale de ce pays ils ne se mani- 
festent peut-etre pas autant qu'ailleurs. 

Les ]^tats contractants n'ont pas 6t6 A6qus dans les 
esperances qu'ils avaient fondles lors de T^tablissement de 
la Convention. Celle-ci a donn6 tout ce qu*on en attendait et 
ses adversaires de la premiere heure ont cess6 leur opposition, 
ainsi que cela a ^t6 affirm^ de toutes parts au cours de la 
deuxieme conference de revision de la Convention, qui s'est 
r6unie a Berne du 4 au 18 juillet de cette ann^e. Cette con- 
ference ne soumet a la ratification des !^tats que'tres peu de 
modifications; les dispositions fondamentales de la Convention, 
notamment celles qui sont d'ordre juridique materiel, ont 6t6 
maintenues. La Convention a fait ses preuves a tel point que 
depuis lors, dans la plupart des !^tats contractants, la legisla- 
tion interne a 6t6 mise en harmonic avec ses dispositions. On 
doit admettre sans doute qu'une telle concordance des lois 
nationales avec la Convention et, partant, entre elles-memes 
devrait faciliter le commerce dans les diflf^rents pays et 
diminuer de plus en plus les difficult6s et les contestations. 

La solution de continuity des rails, cr66e par un transport 
maritime, ne pent constituer un obstacle a Tadmissibilit^ d'un 
pays dans TUnion ; ce point est 6tabli en principe et a 6te 
r6solu depuis longtemps dans la pratique. II est possible 
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toutefois que, pour I'Angleterre, toutes les dispositions de la 
Convention internationale actuelle, par exemple celles con- 
cernant les d^lais de livraison, ne puissent etre adoptees sans 
modifications. Si TAngleterre se d6cidait a faire partie de 
rUnion, ces questions pourraient, le cas ech6ant, faire Tobjet 
de n^gociations sp^ciales. 



BETREPFEND DEN BEITEITT WEITEEEE STAATEN, 
SPEZIELL GEOSSBRITTANIENS, ZUM INTEE- 
NATIONALEN tJBEREINKOMMEN UBER DEN 
EISENBAHN-FRACHTVERKEHE. 

Mit der Ausdehnung der Eisenbahnen hatte auch der 
Giiterverkehr, der Handel unter den verschiedenen Landern, 
einen machtigen Aufschwung genommen. AUein diesem in- 
ternationalen Verkehre stand nicht auch ein internationales 
Eecht zur Seite ; binsichtlich der in den einzelnen Landern 
durchlaufenen Strecken hatte vielmehr ein sehr verschiedenes 
Eecht zur Anwendung zu kommen; und oft war es bei 
entstandenem Streite ganz unsicher, welches der in Frage 
kommenden Gesetze massgebend sei; vielfach standen sie 
unter einander im Widerspruche und jeder der streitenden 
Teile konnte plausible Griinde daftir anfiihren, dass die gerade 
ihm giinstige Gesetzgebung zur Anwendung zu bringen sei. 
Zahlreiche Kontroversen entstanden namentlich dariiber, ob 
der Absender oder der Empfanger klageberechtigt, ob die 
Klage gegen die Versandt- oder die Empfangsbahn oder gegen 
eine dritte Bahn zu richten sei. Ferner entstanden Kompli- 
kationen dadurch, dass oft eine Mehrheit von Bahnverwalt- 
ungen als Prozesspartei beteiligt war. Dieser Zustand 
hafete viele Prozesse, iiberhaupt eine Unsicherheit im Gefolge, 
die dem internationalen Handel hochst nachteilig war. Be- 
hufs Abhiilfe wurde aus den verschiedensten Kreisen der 
Interessenten die Schafifung eines einheitlichen Internationalen 
Frachtrechts angestrebt ; ein solches kam nach langeren Vor- 
beratungen zu stande in dem Internationalen tjbereinkommen 
uber den Eisenbahn-Frachtverkehr vom 14 Oktober 1890; 
in Kraft getreten 1. Januar 1893. Dasselbe ist ein zwischen 
Deutschland, Osterreich, Ungarn, Belgien, Frankreich, Italien, 
Luxemburg, den Niederlanden, Russland und der Schweiz 
geschlossener Staatsvertrag, dem im Jahre 1897 auch Dane- 
mark und im Jahre 1904 Rumanien beigetreten ist. 

Der Inhalt dieses Internationalen Ubereinkommens ist 
dem Herrn Phillimore voUkommen bekannt, wie aus dem von 
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ihm in Jahre 1904 im * Journal of the Society of Comparative 
Legislation' Aufsatze hervorgeht. Aueh ist in diesem von 
dem Nutzen, welchen der Beitritt zum Ubereinkommen fiir 
den Handel Grossbrittaniens haben konnte, schon gesprochen 
worden. 

Dass es sich fiir den Handelsmann eher empfiehlt, sei es 
als Kaufer, sei es als Verkaufer, bei im iibrigen gleiehen 
Conjunkturen, naeh einem Lande Geschafte zu maehen, 
welches dem Internationalen Ubereinkommen iiber den Eisen- 
bahn - Frachtverkehr angehort, als nach einem solchen, 
welches ihm nicht angehort, liegt auf der Hand. Im ersten 
Falle hat er eben fiir die Bequemlichkeit und Sicherheit seines 
Verkehres bessere Garantien als im letztern Falle. Wenn 
Verlust oder Beschadigung des Gutes oder eine Verspatung in 
der Ablieferung eingetreten ist, so kann der Handelsmann in 
seinem eigenen Lande Eecht finden, er kann sich an die 
Eisenbahn halten, welcher er das Gut zum Transporte anver- 
traut hat, oder welche es ihm, wenn er Empfanger ist, iiber- 
geben hat. Wenn er ein Gut in beschadigtem Zustande erhalt, 
so braucht er nicht lange nachzuforschen, wo die Beschadigung 
eingetreten sei, er braucht nicht fiir daherige Beweise besorgt 
zu sein ; er kann die Entschadigung einfach von der Ablie- 
ferungsbahn verlangen. Dies ist einer der Hauptvorteile der 
Handeltreibenden der Vertragsstaaten, gegeniiber denjenigen 
der Nichtvertragsstaaten. Fiir den Empfanger von Waren, 
die aus einem Nichtvertragsstaate kommen, ist die Verfolgung 
seines Rechts oft mit solchen Schwierigkeiten verbunden, 
dass sie ihm thatsachlich zur Unmoglichkeit wird. Das in 
der Zeitschrift fiir den internationalen Eisenbahntransport, 
Jahrgang 1905, S. 11 fif. abgedruckte Urteil des Ziircherischen 
Kassationsgerichtes vom 10. Oktober 1904 ist ein sprechendes 
Beispiel hierfiir. 

In den dem Internationalen Ubereinkommen unterstellten 
direkten Verkehren sind die Bahnen zur Erfiillung der ZoU- 
formalitaten fiir die unterwegs befindlichen Guter verpflichtet, 
was den Verfrachtern eine grossere Unabhangigkeit von den 
Spediteuren und Kommissionaren verleiht. 

Den Bahnen verschafft die Zugehorigkeit zum Inter- 
nationalen Ubereinkommen unter anderem eine Vereinfachung 
mannigfacher administrativer Manipulationen sowie des Biick- 
griffverfahrens. 

Die Zugehorigkeit eines Landes zum Internationalen 
tJbereinkommen ist auch unter einem mehr idealen Gesichts- 
punkte von Bedeutung. Das Zustandekommen der verschie- 
denen Verkehrsunionen im Laufe der letzten Dezennien hat 



( 280 ) 

zum sozialen und wirtschaftlichen Wohle der beteiligten 
Nationen machtig beigetragen, und war ein grosser Kultur- 
fortschritt fiir die AUgemeinheit. Dieser Fortschritt kann 
nur gewinnen, wenn auch die Eisenbahn-Union ihr Gebiet 
soweit wie moglich ausdehnt. 

Dass die Zugehorigkeit zur Union fiir ein Land direkte 
materielle Vorteile bedeutet, ist wohl nicht zu bezweifeln. 
Mit Zahlen sie nachzuweisen wiirde freilieh unmoglich sein. 
Auf die Einnahmen eines Landes in Export, ZoUen, Verkehrs- 
anstalten etc. wirken soviele verscbiedenartige Faktoren ein, 
dass die betreffenden Ziffern einen Scblnss auf den Einfluss 
der Zugehorigkeit zur Eisenbahn-Union kaum gestatten 
wiirden. Aber dennoch bestehen jene Vorteile. Die Staaten, 
welche das tJbereinkommen schlossen, wussten sehr wohl, 
was sie thaten. Die Ubelstande, die sie durch das Uberein- 
kommen zu beseitigen unternahmen, miissen in gewissem 
Umfange auch fiir England bestehen, obwohl sie in Folge 
der Lage dieses Landes weniger in die Erscheinung treten 
mogen. 

Die Vertragsstaaten haben sich in den Erwartungen, die 
sie beim Abschlusse auf das Internationale Ubereinkommen 
setzten, nicht getauscht. Das tJbereinkommen hat sich 
bewahrt, und seine urspriinglichen Gegner sind verstummt, 
wie an der vom 4. bis 18. Juli dieses Jahres^ in Bern gehal- 
tenen zweiten Konferenz zur Eevision des Ubereinkommens 
von alien Seiten bezeugt worden ist. Diese Konferenz bringt 
den Staaten nur ganz wenige Abanderungen in Vorschlag; 
die Hauptbestimmungen des Ubereinkommens, namentlich 
diejenigen materiell rechtlicher Natur, hat sie festgehalten. 
Das Ubereinkommen hat sich in dem Masse bewahrt, dass 
demselben seither in den meisten Vertragsstaaten auch die 
inneren Gesetzgebungen angepasst worden sind, Wie sehr 
eine solche Ubereinstimmung der Landesrechte mit dem In- 
ternationalen Ubereinkommen und daher unter sich selber 
den Handel in den einzelnen Landern zu erleichtern und die 
Schwierigkeiten und Streitigkeiten zu vermindern geeignet 
sein diirfte, lasst sich unschwer erraten. 

Dass der Unterbruch des Schienenweges durch einen 
Seetransport ein Hindernis der Zugehorigkeit eines Landes 
zur Union nicht bildet, ist grundsatzlich und durch die Praxis 
langst festgestellt. Doch ist es moglich, dass fiir England 
nicht alle Bestimmungen des gegenwartigen Liternationalen 
tJbereinkommens, z. B. diejenigen hinsichtlich der Liefer- 
fristen, unverandert anwendbar waren. Wenn England sich 
zum Beitritte entschlosse, so wiirden eventuell diese Funkte 
den Gegenstand besonderer Verhandlungen zu bilden haben. 
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Mr. Schroder concluded by reading the final words of the 
following paper, presented by M. L^on Poinsard : — 

EAPPORT SUE L'UTILITE DE L'EXTENSION 1 DE 
NOUVEAUX ^TATS DE LA CONVENTION INTER- 
NATIONALE DU 14 OCTOBRE 1890 RELATIVE AU 
TRANSPORT DES MARCHANDISES PAR CHEMIN 
DE FER. 

Par M. LiioN Poinsard (de Paris). 

(Sous'Directeur des Bureaux vntemationaux de la Propriete 

vntellectuelle et mdustrielle^ a Berne.) 

La longueur totals des chemins de fer en exploitation dans 
toute TEurope en 1845 ne d6passait guere 9000 km., dont 4000 
pour la Grande- Br etagne seule. Vingt-cinq ans plus tard, 
on exploitait en Europe un peu plus de 100,000 km. de voies 
ferr6es, dont 25,000 en Grande-Bretagne, 16,000 en France, 
et 19,000 en Allemagne. En 1890, c'est-a-dire en vingt ans, 
le nouveau moyen de locomotion fait un bond formidable : le 
r6seau europ^en s'6tend alors sur 223,000 km. de d6veloppe- 
ment. Depuis lors, I'allongement n'a pas 6t6 aussi rapide, 
les besoins 6tant en grande partie satisfaits; cependant il 
repr^sente un chiffre qui n'est pas n^gligeable, puisque les 
chemins de fer de notre continent d^passent aujourd'hui 
280,000 km., non compris les tramways sur routes ou urbains. 

Le trafic des marchandises a suivi une marcbe a peu pres 
parallele, ou meme plus rapide encore. En 1850 les chemins 
de fer ont transports un peu plus de 4,000,000 de tonnes de 
marchandises. En 1869 ce chiffre avait d6cupl6 ; il s'Slevait 
alors a 44,000,000 de tonnes. En 1890 le trafic atteignit 
85,000,000 de tonnes ; il dSpasse actuellement 120,000,000 de 
tonnes. Dans le cours d'une ann6e c'est une veritable mon- 
tagne de produits de toute sorte qui roule a travers TEurope, se 
disperse et s'^miette en tous sens. 

En meme temps, le prix du transport s'abaissait d'une 
maniere constante. A I'origine, c'est-a-dire vers 1840, on 
Testimait a 12 cts. par tonne kilom6trique ; en 1860 ce chiffre 
est d6ja r6duit presque de moiti6, car il tombe au-dessous de 
7 cts. En 1880 il est de 6 cts. environ. Aujourd'hui il est 
tomb6 au-dessous de 5 cts. 

Ces quelques chiffres r^sument une immense Evolution 
6conomique et sociale, qui a melange intimement les peuples 
et leurs productions, et change du tout au tout les relations 
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internationales. Le mouvement de plus en plus acc6l6r^ des 
personnes* et des marehandises, a n6cessit6 une avance 
correspondante dans les idees, dans les legislations int^rieures, 
et dans les trait^s. On pent dire sans exag6ration que la 
revolution dans les transports a produit une revolution equi- 
valente dans les rapports juridiques entre les nations. II va 
sans dire que Taction puissante du chemin de fer s'est fait 
sentir specialement en ee qui touche le chemin de fer lui- 
meme. En effet, Tune des principales preoccupations, lors de 
retablissement des premiers reseaux, fut d'abord de pousser 
les lignes du centre vers la frontiere et ensuite de raccorder ces 
lignes de maniere a derouler leurs rubans metalliques entre 
toutes les extremites de TEurope. Au point de vue technique 
la chose n'etait pas tres difficile a realiser. Mais, lorsque les 
ingenieurs eurent soude les reseaux aux frontieres, avant de 
lancer la locomotive d'un pays dans Tautre, il fallut abaisser 
une serie de barrieres administratives et fiscales, qui ne 
s'entrouvrirent pas sans peine. On dut conclure pour cela 
un nombre considerable de conventions reglant les questions 
de surveillance militaire, policiere et douaniere, et quelques 
autres encore. En meme temps, les administrations ou les 
compagnies exploitantes redigeaient en commun des reglements 
speciaux pour la jonction de leurs services. 

Des lors les voyageurs et les marehandises purent circuler 
de pays a pays, mais non pas sans quelques difficultes graves, 
issues de deux causes principales. La premiere reside dans 
les formalites imposees soit aux voyageurs soit aux marehan- 
dises par le controle des douanes, sans parler de celui de la 
police, qui n*a plus aujourd'hui, en general, la rigueur d'autre- 
fois. La seconde resulte de la difference des legislations, 
difference qui fait naitre des conflits de droit fort epineux, 
a tel point qui si Ton n'etait pas parvenu a les attenuer ou a 
les resoudre, les transports internationaux par chemin de fer 
en eussent ete considerablement genes et ralentis dans leur 
extension. II resultait en effet de ces conflits des responsa- 
bilites, des risques, des frais et meme des denis de justice que 
ni le transporteur ni ses clients ne pouvaient dans bien des 
cas accepter, supporter ou affronter. Cela a ete demontre deja 
bien des fois,t et il est inutile d*y revenir ici. Nous nous 

^ 1840, les chemins de fer ont transporte a toutes distances environ 
6,000,000 de voyageurs, puis 19,000,000 en 1850, 56,000,000 et demi en 
1860, plus de 110,000,000 en 1869, 165,000,000 en 1880, pr6s de 240,000,000 
en 1890, plus de 300,000,000 en 1900. 

f On nous permettra de citer ici notre ouvrage : Etudes de d/roit 
international eonventionnel, chap, iv., pp. 119 a 200. 
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bornerons a rappeler que, pour r^soudre ces conflits si genants, 
on employait deux proc6d6s. Le premier repose sur une 
entente priv^e 6tablie entre les compagnies, notamment au 
moyen de leurs tarifs communs ou reglements fixant non 
seulement le prix du transport d'un point a un autre des 
r^seaux de nationality diff6rente, mais encore ^tablissant 
certaines regies propres a faciliter le transfert des marchan- 
dises d'un r6seau a Tautre. Mais ces reglements ne pouvaient 
8uj£re pour r^soudre les conflits de lois. Le contrat conclu 
entre Texp^diteur et le cbemin de fer se beurtait done a la 
frontiere a un nouveau droit qui souvent ne le reconnaissait 
pas, ou tout au moins rejetait certaines de ces clauses. De la 
r^sultait I'obligation d'6tablir un nouveau contrat a Tentr^e 
de chaque r6seau, ce qui augmentait les frais, les chances 
d'erreur, les risques de perte et d'avarie. C'est pour porter 
remede a cette situation qu'est intervenue la Convention du 
14 octobre 1890. Chose qui parait singuliere au premier 
abord, la genese de cet acte a ^t^ p^nible et mouvement^e. 
En d^pit de sa n6cessit^, de son urgence, il a fallu de longs 
efforts et plusieurs conferences laborieuses^pour le mettre au 
point et le faire accepter par les principaux IBtats continentaux. 
Chose peut-etre plus singuliere encore, aujourd'hui, apres 
douze ans d'application et apres avoir prouv6 par la force 
de rexp6rience son utility et son efficacit^, TUnion de 1890 
n'a pas encore ralli6 tons les ]&tats d'Europe. C*est qu'en 
^change des avantages qu'elle procure, elle impose a ses 
membres des conditions juridiques, des regies de droit, qui 
sont souvent en contradiction directe avec la legislation locale. 
C'est pr6cisement pour cela que I'^laboration de la Convention 
de 1890 a 6te si difficile. II y avait entre le droit fran9ais, 
d6ja ancien, et le droit allemand, nouvellement codifi6, des 
antinomies qui paraissaient etre presqu' irr^ductibles. On est 
arriv6 cependant a les concilier et des lors on ne voit pas 
pourquoi les !l& tats qui sont encore hors de T Union n'arriveraient 
pas a faire, eux aussi, les concessions qui sont indispensables 
pour r^aliser toute entente internationale. La v6rit6 est que 
parmi les Etats d'Europe qui n'ont pas adh6r6 a I'acte de 
1890, certains sont trop isol6s par la mer, ou places dans une 
position trop excentrique, ou trop peu actifs, pour se preoccuper 
d'une maniere urgente de faciliter les relations de leurs chemins 
de fer avec ceux des pays qui ne sont pas leurs voisins imm6- 
diats. Et comme d'autre part le regime ancien des tarifs 
communs et des commissionaires pent a la rigueur suffire pour 
assurer le transit, on s'en tient la a d^faut dune fi6cessite 
pressante ou d'un mouvement puissant de I'opinion. Mais 
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cette politique est peu en rapport avec les exigences de la vie 
moderne. L'aGtivit6 extraordinaire des relations internation- 
ales actuelles veut que tout gouvernement 6claire s'applique 
a faire profiter ses ressortissant^ de toutes les institutions, de 
tous les arrangements avantageux qui s'6tablissent presque 
chaque jour entre les peuples. Et si les gouvernements n'y 
pourvoient pas d'eux-memes c'est aut int6ress6s qu'il appartient 
d'6tudier et de signaler les combinaisons nouvelles susceptibles 
de seconder leurs efforts dans la lutte economique si ardente 
qu'ils ont a soutenir contra une concurrence toujours plus 
6tendue et toujours plus forte. C'est dans le but d'^clairer 
ces int^rets particuliers, en leur montrant les avantages de la 
Convention de 1890, que nous allons resumer les dispositions 
essentielles de cet acte et de ceux qui I'ont amelior^ ou compl6t6 
en 1893 et en 1896. 

En matiere de transports, les conflits de legislation se 
produisent principalement en ce qui concerne: 1°., les for- 
malit6s d'exp6dition ; 2°., la responsabilit6 du transporteur 
en matiere d'avaries ou de perte en cours de route ou de 
retard a la livraison ; 3°., les droits de Texp^diteur pendant 
le transport ; 4^., les droits du destinataire a Tarriv^e ; 5°., 
la competence et la procedure. Comment la Convention 
d'Union a-t-elle r^solu les difi&cult^s et les conflits qui 
peuvent s'6lever au sujet de chacun deces elements? 

Eemarquons d'abord que Tacte de 1890 constitue un 
remarquable essai de codification internationale. Dans ses 
soixante articles et ses diverses annexes,* il organise le trans- 
port avec une grande precision dans le detail et un enchaine- 
ment logique des conditions impos^es a toutes les parties. La 
formation du contrat, sa portee g^nerale, les responsabilit6s 
r^ciproques, les rapports entre les r6seaux, les recours, les 
deiais, la situation de la marchandise en cours de route, les 
prescriptions et decheances, la reglementation pour le trans- 
ports des colis nuisibles ou dangereux, tout est pr^vu avec 
minutie. II faut lire ce monument de legislation inter- 
nationale pour bien comprendre a la fois son importance 
et les difficultes de son elaboration. Ces difficultes avaient 

^' La Convention du 14 octobre, 1890, se divise en cinq parties : 1°., 
Tacte proprement dit; 2**., la liste officielle des lignes syndiqu^es; 3°., le 
r^glement de TOffice central siegeant d. Berne ; ^°.i les dispositions 
r^glementaires pour Tex^cution de la Convention; 5°., un protocols 
explicatif. II faut aj outer une declaration annexe sign^e 4 Berne le 
20 Septembre, 1893 ; une convention additionnelle sign^e a Paris le 
16 Juin, 1896 ; et enfin un dernier acte sign6 A Berne en Juillet, 1905, et 
non encore ratifie. 
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et6 si grandes que Ton doutait au d^but de la viability de 
la Convention ; aussi ne I'a-t-on conclue primitivement que 
pour trois ans.* Mais elle a si bien r6sist6 a I'^preuve de 
Tapplication quelle pent etre consid6r6e aujourd'hui comme 
un des plus solides monuments du droit international. A 
rheure actuelle TUnion groupe onzet ]&tats et environ 
210,000 km. de lignes qui se trouvent soumises aux memes 
regies pour ce qui touche le transport international des 
marchandises. Tel est le caractere g6n6ral de Facte de 
1890. U suffit de Tindiquer pour donner une id6e de I'im- 
portanee du progres r6alis6. 

1°. — Contrat de transport international, — D'apres la Con- 
vention ce contrat est unique quelque soit le nombre des 
r^seaux traverses ; il est synallagmatique et ^tabli sur la 
base d'une lettre de voiture directe, dont le modele est annex6 
k la Convention. Ce contrat est obligatoire pour toutes les 
lignes inscrites sur la liste officielle. La repartition du prix 
de transport et des autres frais s'6tablit par des comptes- 
courants entre les diverses administrations de cbemin de fer. 
Les risques <rinsolvabilit6 de celle-ci sont att^nu^s par le fait 
que chaque Etat d6signe sous sa responsabilit^ morale les 
lignes qui peuvent etre port^es sur la liste. 

Les details du contrat sont fix6s d'une maniere precise 
par les articles 6 a 16. II est constitu6 par la lettre de 
voiture dont un duplicata reste entre les mains de I'exp^- 
diteur. Tant que la marcbandise est en cours de route, 
celui-la seul qui est muni du duplicata pr^cite pent en 
disposer. L'exp^diteur en reste done maitre en principe et 
pent Tarreter, le rappeler et en changer la destination, sous 
certaines reserves precisees par Facte de 1896. Mais si le 
destinataire est mis en possession du duplicata, il pent placer 
Texp^diteur dans une situation facbeuse et I'obliger a des 
concessions on^reuses en refusant de prendre livraison, ce 
qui laisse I'exp^diteur entierement d6sarm6. L'acte de 1905 
tranche cette difficult^ en r6servant les droits de Texp^diteur 
dans le cas de refus a I'arriv^e, meme si le destinataire est 
en possession du duplicata. En outre, par une autre innova- 
tion, il lui permet d'acquitter partiellement a Tavance le prix 
du transport. 

Le contrat oblige le chemin de fer a remplir a la frontiers 
les formalit^s de douane, d'octroi, et de police. L'acte de 

^^ Et poor les marchandises seulement. Un projet relatif aux 
voyageurs, present^ tardivement d. la Conference de 1905, n'a pas ^t^ 
discut^. 

i Allemagne, Antriche-Hongrie, Belgique, Danemark, France, Italie, 
Luxembourg, Pays-Bas, Boumanie, Bussie, Suisse. 
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1905 lai attribue la meme fonction a la gare de destination 
en cas de besoin, ce qui est encore ane simplification au profit 
des particaliers. 

L'expediteur doit faire des declarations exactes, emballer 
convenablement les marcbandises fragiles. II pent grever 
son envoi d'un remboursement jusqu*a concurrence de la 
valeur de cet envoi, r^clamer I'application de tarifs sp6ciaux, 
indiquer la somme qui repr6sente pour lui Tint^ret a la 
livraison, fixer la voie a suivre et les stations de d^douane- 
ment. A d^faut de cette derniere indication, le chemin 
de fer a le devoir de choisir la voie la plus avantageuse pour 
rexp6diteur. 

On voit tout de suite comment par cette s6rie de dis- 
positions precises et uniformes, toute expedition internationale 
faite dans TUnion, revet une sorte de statut personnel qui lui 
permet de circuler du point de depart au point d'arriv6e 
sans aucune interruption ni aucun changement dans sa 
condition I6gale, ni dans le contrat de transport. II en 
r6sulte une s6curit6 pour les int^rets, une facility dans les 
operations administratives et une c^l^rit^ dans le transport, 
que Ton ne connaissait guere autrefois, et cela pour des 
colis qui circulent d'un bout a Tautre de I'Europe, en 
traversant plusieurs frontieres et en empruntant toute une 
s6rie de r^seaux. 

2°. — Application du contrat de tramport — L'execution du 
contrat pent donner naissance a bien des difficult^s. Les 
unes sont le fait du transporteur qui ne remplit pas exacte- 
ment ses obligations, les autres r6sultent des agissements du 
destinataire ou des tiers intervenants. La Convention, dans 
le but de pr^venir ces difficultes ou de faciliter les actions 
auxquelles elles donnent lieu, contient dans ses articles 17 a 
28 des prescriptions tres d6taill6es, fixant les obligations 
r6ciproques des diflferents chemins de fer qui ont concouru 
au transport, et celles du destinataire. En cas d'arret par 
force majeure, le chemin de fer doit aviser Texp^diteur et 
prendre les mesures n6cessaires pour sauvegarder les int6rets 
du propri6taire de la marcbandise. D*autre part, chaque 
chemin de fer, en transmettant k un autre un colis, le d6bite 
des frais et cr6ances indiqu^s par la lettre de voiture. G'est 
le chemin de fer dernier transporteur qui realise ses valeurs 
et en tient compte a ses correspondants. Pour se couvrir en 
cas de besoin, il est muni d*un droit de gage sur la mar- 
cbandise tant que celle-ci reste autre ses mains. D'autre 
part, dans un int6ret facile a comprendre, on a d6clar6 
insaisissable le materiel roulant, hors du territoire auquel 
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appartient le chemin de fer propria taire de ce materiel. II 
en est de meme des cr6ances entre chemins de fer. 

Les formalit^s de livraison ont 6t6 eombin6es de maniere 
a renforcer la s6curit6 a la fois au profit du chemin de fer et 
au profit des partieuliers. Ainsi, si le premier est en droit de 
proc^der a une verification pr^alable de la marehandise avant 
livraison, afin de reconnaitre par lui-meme les pertes ou 
avaries, les seconds jouissent d'an d6lai apres livraison pour 
constater les avaries non apparentes. 

Les articles 26 a 28 pr6voient les actions qui peuvent 
surgir a I'occasion de I'ex^cution du contrat de transport, 
d^signent ceux auxquels appartient le droit d'intenter ces 
actions et reglent la competence. On a eu soin de stipuler 
que I'expediteur et le destinataire ne pourraient en aucun 
cas agir simultan^ment a I'occasion d'un meme fait, ce qui 
aurait pour r^sultat d'ouvrir une double action comportant 
une double competence contre une meme partie dans des 
pays differents. Mais d'un autre c6t6, Taction pent etre 
dirigee contre un quelconque des chemins de fer qui ont 
concouru au transport. 

Ici encore le but de la Convention est bien net. U s'agit 
avant tout d'assurer autant que possible I'execution du 
transport dans les meilleures conditions, et en second lieu de 
prevenir les litiges ou tout au moins d'en faciliter la solution 
en designant a I'avance la loi applicable et le juge competent. 
De plus, le droit se trouvant unifie sur certains points, il 
resulte encore de ce fait une simplification tres favorable au 
commerce. 

8°. — Responsabilites. — Cette question, reglee par les 
articles 29 a 48, a suscite de longues discussions, car elle 
mettait en presence et en conflit des legislations fort dif- 
ferentes. On Pa resolue d'une maniere complete et satis- 
faisante. Les cas de responsabilite sont d'abord fixes avec 
precision, aussi bien que les exceptions resultant du vice 
propre de la chose ou de la force majeure. Les deiais en cas 
de perte, les verifications en cas d'avaries, la fixation des 
indemnites et des dommages-interets, les moyens de preuve, 
tout a ete regie dans le detail. II est a remarquer que le 
nouveau droit allemand a exerce sur cette partie de la Con- 
vention une influence importante, avec une tendance a 
restreindre la partie de la responsabilite des chemins de fer, 
et par consequent a diminuer quelque peu la garantie du 
public. Mais d'un autre cote, celui-ci trouvant plus de 
facilites dans les operations et d'economie dans les tarifs, 
n'a pas a se plaindre de Tapplication de ce systeme. 
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En determinant ainsi sur une base unique le jeu et 
retendue des responsabilit^s, la Convention r6Bout toute une 
86rie de conflits et donne au public une 86curit6 qui est pour 
lui de la plus grande valeur. En meme temps, les int6rets 
r6ciproques des chemins de fer 6tant Bauvegard68, leur 
situation devient ainsi beaucoup plus nette et plus sure. 

4°. — Prescriptions et d^ch^ances, — Nous avons constats 
tout a rheure que les actions contre le chemin de fer ne 
sont pas toutes eteintes par le fait de la reception de la 
marchandise et du paiement du prix de fret. Un certain 
d6lai subsiste pour la constatation des avaries cach6es. Gette 
r6forme utile est ainsi devenue g6n6rale. D'autre part, les 
actions relatives a la perte, a Tavarie, et au retard de la 
livraison se prescrivent uniform6ment par un an, d6lai 
sufl&sant dans une matiere qui ne se prete pas aux longueurs 
et a la lenteur des proces ordinaires. Dans le meme sens, 
Tart. 62 exclut le recours en garantie de Tinstance relative 
a la demande principale en indemnity. On ^vite ainsi les 
complications excessives qui ne manquent pas de r^sulter de 
la cumulation des actions et des recours. 

5°. — Competence et procedure. — Le juge competent est 
celui du domicile du d^fendeur, et quand Taction est intent6e 
contre plusieurs personnes ou plusieurs chemins de fer, le 
demandeur pent choisir parmi les tribunaux comp6tents celui 
qu'il pr^fere. Mais dans tons le cas il y aura unite de com- 
petence, de meme qu'il y a unite de contrat. C'est la encore 
une disposition d'une grande portee pratique dont Tavantage 
apparait au premier abord. La procedure a suivre est celle 
du juge competent et la decision de celui-ci doit etre rendue 
executoire dans les autres !^tats de I'Union sans nouvel 
examen au fond. La caution judicatum solvi est supprimee 
en cette matiere. 

Par ces mesures la Convention ecarte des incertitudes, 
des lenteurs, des frais, des conflits de lois et de juridictions 
qui, bien souvent, aboutissaient a un deni de justice, en 
rendant impossible la reparation de certains dommages ou 
meme la repression de diverses fraudes. 

Les derniers articles instituent un Office central dont le 
siege est a Berne,* et decide que la Convention pourra etre 
revisee par des conferences periodiques. 

Parmi les annexes qui accompagnent la Convention, il 
faut signaler les Dispositions reglementaires, qui prevoient 

'^' Get Office est erig^ «n Cour arbitrale, et peut ^tre saisi par les 
administrations de chemins de fer de certains litiges qui surgissent entre 
elles. Les parties doivent ^tre d'accord pour saisir I'Office. 
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an certain nambre de regies de detail, notamment en ce qui 
concerne les objets exclus du transport obligatoire et ceux 
pour lesquels on doit prendre des precautions sp^ciales. On 
trouve encore dans ce reglement des dispositions relatives an 
calcul des d^lais d'exp^dition, de transport, et de livraison. 

Telles sont les stipulations essentielles de la Convention 
de 1890. On pent les r^sumer en disant que, grace a cet 
acte, le contrat de transport international, si compliqu^ 
autrefois par le fait de la divergence des legislations, et par la 
multiplicite des juridictions, se trouve 6norm6ment simplifie 
et facility tant au point de vue des rapports des compagnies 
entre elles qu'en ce qui touche les relations de celles-ci avec 
le public. 

Bien que la Convention de 1890 soit aujourd'hui connue, 
nous avons tenu cependant a en rappeler les traits essentiels, 
avant de parler des nouvelles adhesions qu'elle attend. Nous 
le ferons d'ailleurs d'une fa5on tres breve, car le moment 
tardif ou ce rapport nous a 6t6 demands ne nous permet pas 
d'approfondir la question. Mais pour la prochaine reunion 
de TAssociation, il serait utile de proc6der a une 6tude 
sp^ciale et d^taill6e pour chacun des pays encore hors de 
rUnion, de maniere a bien faire ressortir les avantages 
particuliers qui r6sulteraient pour eux de Tapplication de la 
Convention et les difficult^s juridiques susceptibles de faire 
obstacle a leur adhesion. 

Sur Tensemble des chemins de fer europ6ens, 70,000 km. 
environ 6chappent encore a Taction de la Convention. Ces 
chemins de fer appartiennent a huit pays diff^rents que Ton 
pent r6partir en deux categories : 1°., les ]&tats p6ninsulaires ; 
2°., un Etat insulaire. 

Les !6tats p^ninsulaires se subdivisent eux-memes en trois 
groupes: celui de Test, celui du sud, celui du nord. Les 
l&tats de Test — Turquie, Grece, Serbie, Bulgarie — possedent 
ensemble environ 4000 km. de lignes. Le trafic n'est pas 
tres considerable sur ces chemins de fer, soit parce que les 
quatre pays en cause n'ont pas une tres grande activity 
Iconomique, soit parce qu'ils sont desservis surtout par la 
navigation maritime. Ces circonstances font que I'utilite de la 
Convention de 1890 ne leur apparait pas comme tres urgente, 
la plus grande partie de leurs transports internationaux se 
faisant directement d'un part a un autre. Pour les memes 
raisons leur adh6sion ne pr^sente pas pour TUnion une 
utility capitale. II va sans dire, toutefois, qu'un tel agran- 
dissement de I'Union ne serait nuUement a d^daigner, et il 
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y a lieu de la preparer par des etudes et des d-marches 
appropri^es. 

Pour les Etats p6ninsulaires du sud et du nord — Espagne 
et Portugal, Norvege et Suede — la question se pr6sente d6ja 
comme beaucoup plus pressante. Leurs r6seaux sont plus 
6tendues (Ib6rie 16,000 km., Scandinavie 16,000 km.) ; leur 
activity est incomparablement plus grande ; les deux p6nin- 
sules sont voisines des regions les plus peupl6es et les plus 
industrielles de TEurope. II est vrai que leurs relations avec 
les autres pays se font surtout par mer au moyen d'une 
organisation tres sp6ciale, tres ancienneet tres perfectionn^e. 
N6anmoins, il semble qu'on pourrait combiner avantageuse- 
ment le regime de la Convention de maniere a 6tablir une 
jonction plus intime et plus directe entre les services mari- 
times et les chemins de fer. Bien des expeditions partant de 
rinterieur des p6ninsules pour aboutir soit a un port soit 
a une gare int6rieure d'un pays etranger, soit enfin a un port 
secondaire par cabotage ou batellerie et vice versa, em- 
pruntent done plusieurs lignes maritimes ou terrestres, 
plac6es sous des juridictions differentes. II nous parait 
evident que les dispoBitions de Facte de 1890 trouveraient la 
une tres utile application. I] serait ais^ de les completer au 
besoin sur certains points pour les mettre en harmonie avec 
les n^cessit^s particulieres des transports maritimes. 

Ce que nous venous de dire s'applique avec plus de force 
encore a la Grande-Bretagne. Par Teflfet de son immense 
mouvement de transactions avec les peuples continentaux, ses 
36,000 km. de voies ferries forment une annexe indispensable 
du grand r6seau europ6en. Tons ceux qui ont eu avec ce 
pays des relations d'affaires, si minimes qu'elles aient ete, 
savent la complication des operations de transport entre 
rint6rieur des iles britanniques et Tinterieur du continent. 
En depit des agences installees par les compagnies anglaises 
dans tous les centres de transit, ces transports laissent encore 
a desirer sous le triple rapport des formalites, des risques, et 
des frais. II est hors de doute que le regime conventionnel 
en usage depuis 1893 sur le continent pourrait am6liorer 
beaucoup la condition des transports si actif qui se font 
incessamment entre la Grande-Bretagne et les autres pays 
d'Europe. Le droit anglais pr^senterait-il a cet 6gard des 
obstacles insurmontables ? Nous r^pondrons nettement par 
la negative. Lorsque la premiere id6e d'une union inter- 
nationale des chemins de fer fut lanc^e, beaucoup de juriscon- 
suites consid6raient comme inexecutable la tache de concilier 
des legislations si differentes. On y a r6ussi cependant. 
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D'ailleurs cet eclatant succes n'est pas limits a la matiere des 
transports internationaux. Un grand nombre d'unions, 
portant sur les sujets les plus divers, sont actuellement en 
vigueur entre les peuples.* Pour les conclure, il a fallu un 
ensemble de r^formes legislatives et de concessions mutuelles 
dont Tampleur est v^ritablement colossale. Or, la Grande- 
Bretagne est membre de la plupart de ces unions. Afin de 
pouvoir adherer a certaines d'entre elles, ce pays a du intro- 
duire dans son droit interne des modifications si profondes 
qu'elles auraient paru impossibles il y a seulement un demi- 
siecle. C'est pourquoi il est permis de compter sur Tavenir, 
et il appartient aux groupements tel que Tlntemational Law 
Association de le pr6parer par leurs 6tudes et leur propagande. 

Mr. G. G. Phillimore : There is a paper in my name con- 
tributed to this discussion which was really written more for 
the object of calling attention to the matter in England and 
to the English law than for anything else. I do not think 
there is any necessity to read the paper now. All the 
points and advantages of the Convention have, I think, 
been fully brought out by Mr. Schroder, and by the eminent 
authorities on this subject which he has collected together 
for us. The name of M. Poinsard is very well known in this 
matter, and the name of Dr. Winkler also. We had hoped 
to secure the attendance of some representative railway 
lawyer from England to deal with this matter, but the various 
gentlemen we invited were unfortunately engaged elsewhere, 
and I thought that it might be useful under these circum- 
stances to print my own short observations on the matter for 
the purpose of being understood more by the English mem- 
bers. I think that now we have collected sufficient materials 
to bring the subject perhaps rather more distinctly before the 
Chambers of Commerce in England, or perhaps before the 
railway companies. We were, in fact, informed that at least 
one English railway company, if it had received a' little more 
notice on the subject, would have sent some representative 
here. 

The paper was as follows : — 

* V. L. Poinsard: Lea v/niom et ententes Internationales y 1 br., et 
L'&voVuiion du droit international au XIX^ si^cle^ 1 br. (sous presse). 

16 
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{Reprinted from the ' Journal of Comparative Legislation.') 

INTEENATIONAL EAILWAY TRANSPOET. 

" Through^* Contracts of Carriage. — It soems curious that 
no step has up to the present been taken by British 
merchants to urge their Government to consider the question 
of its adhering to the International Eailway Transport Con- 
vention of 1890, signed at Berne by Germany, Austria- 
Hungary, Belgium, Prance, Italy, Luxemburg, Holland, 
Eussia, and Switzerland, and since acceded to by Denmark. 
The object of the Convention was to provide for " through " 
contracts of carriage of goods by railway from one signatory 
country to another by means of an international code of rules 
instead of the private arrangements existing between railway 
companies of different nations, such as those governing the 
relations of over a hundred railway administrations of 
Central and North- Western Europe in 1874, or the special 
ones between different Governments, such as that of 1881 
between France, Germany, Denmark, Eussia, and Austria, 
and that between France and Great Britain of 1871. The 
Convention was the result of conferences held on the invitation 
of the Swiss Government in 1878, 1881, 1886, and 1890, and 
in 1893 it was said that 66 per cent, of the Continental 
railways were subject to it. It has been exhaustively ex- 
plained in the Journal de Droit International Prive by MM. 
Poinsard and Lyon Caen (1892, 33 ff. ; 1893, 465 ; 1894, 435, 
641) ; and there have been numerous decisions on its pro- 
visions in the Courts of France, Germany, Austria, and 
Switzerland. 

Its effect is, briefly, to constitute a " through " contract 
of carriage of goods (not persons) from one signatory party 
to another available by railway lines designated by the 
Governments of their respective countries, subject to uniform 
rules as to form of contract, description of goods, formalities 
at departure and arrival of goods, proof of loss, measure 
of damages for loss or damage, rights and duty of the 
consignor and consignee, liability of the carrying or part- 
carrying railway, charges of transport, limitation of actions 
and the relations of the railways inter se, on which matters 
the laws of the different countries through which the goods 
are carried are not the same. The railways so designated are 
bound to carry the goods on the terms of the Convention 
consigned to them conformably with it, unless they are goods 
reserved to the postal service or are excluded from the 
Convention by their great value or dangerous character or 
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diflSculty of transport, for which special arrangements can be 
made. No goods can be carried by them on an •* inter- 
national transit " under a " through contract " except under 
the Convention, and tariffs of associations or unions of 
railways, as well as of individual railways, must be conform- 
able with it, and no tariffs are allowed in favour of individuals. 
The Convention leaves to the decision of the various 
municipal laws such points as (a) the right and duty of 
assessing and controlling the weight of the goods or the 
number of packages (7) ; (b) the verification of the description 
of the goods (ibid.) ; (c) when the delivery of the goods is 
considered complete (19) ; (d) the effect of the lien (gage) 
given to the railway (22) ; (e) the verification of the damage or 
loss of the goods (24) ; (/) what will interrupt the time for 
limitation of claims when it has begun to run (46). 

Ascertainment of Liability. — One of the great advantages 
given by the Convention is that the goods owner obtains 
a more effectual remedy against the railway carrier than 
he can by private contract, owing to through transit being 
governed by the same conditions in every country. Under a 
contract with a railway in this country for a through transit 
in England the railway can make itself liable for the goods 
even when not under its control, as they are always subject to 
one system of law. In the case of a contract for through 
transit abroad as well as at home, the goods are subject to 
foreign law as well as English, and these may not be the 
same. If nothing is said as to which law is to apply, the 
intention of the parties has to be inferred, and the general 
rule of law, foreign as well as English, may be said to be that 
while the law of the country where the contract is made may 
govern it generally, yet as to incidents taking place in 
another country the law of that other country governs. An 
English railway company is hardly likely under these con- 
ditions to accept goods for through transit, say, to Vladivostock, 
for a consignee in Vladivostock who will pay for the transport 
only on receipt of the goods, and make itself responsible for 
the risks they run on the different lines conveying them 
to their destination as well as for complying with the 
different conditions imposed by the law of the various 
countries the goods pass through. In the case of loss or 
damage to them it might not know which line was responsible, 
and if it did know it might not be able to sue it under the 
foreign law. If the goods owner, instead of trying a through 
contract, made separate contracts with the separate lines for 
their transport, he would be in a similar diflSculty. The 
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GonventioD cuts the knot of these difficulties by making the 
railway which accepts the goods for carriage under an 
international transport liable for the execution of that 
transport throughout till delivery, and a similar obligation 
falls on every railway sharing in it. The goods owner can 
sue on the contract of carriage either the railway accepting 
the goods, or that which last received them, or that on whose 
line the damage was done, at his option, and he can counter- 
claim against any railway concerned in the act of carriage. 
The railway is bound to deliver to the consignee on payment 
of the charges of transport, which fall on the consignee in the 
absence of express provision, but certain goods (perishable) 
can be charged for in advance (12), and the consignor can 
also charge the goods with the cost of reimbursement up to 
their full value, and if the railway deliver them to the con- 
signee without obtaining payment of that reimbursement 
they are liable to the consignor. The consignor has the 
control over the goods during their transit (16). The railway 
has a lien on the goods, and is responsible for the fulfilment 
of all duties required by customs, octroi, or police authorities 
in the transit. 

Time Limitation for Claims.— A time of limitation for 
claims is fixed: a year for total or partial loss, damage to 
goods or delay in delivery, but, where there has been fraud or 
igross negligence by the railway, three years (44, 45) ; and a 
special scale of damages for delay in delivery without proof 
of any actual damage, one-tenth of the transit charges for 
one-tenth of the delay, and also for the same case where 
declaration of interest in the delivery has been made, is pro- 
vided (40). Full indemnity, comprising damages and interest, 
can be claimed where the damage is caused by the fraud or 
grave fault of the railway (41), and the railway is responsible 
for its agents and servants (29). A judgment pronounced in 
such cases, where both parties have been represented or by 
default and made executory, can also be made executory in 
the other signatory States without going into the merits ; and 
no security for costs can be demanded in actions brought on 
the contract of through transit (56). The Convention also 
provides for the rights of the various railways carrying goods 
on through transit inter se; anyone receiving payment, whether 
on departure or arrival of the goods, must pay the others 
their shares, and the last one carrying the goods is liable for 
payment of the charges under the waybill if it delivers the 
goods without receiving payment, saving its own rights against 
the consignee. The claims of one railway against another 



( 245 ) 

arising out of a through transit cannot be attached when the 
debtor railway is domiciled in a different country from that of 
the creditor railway, except where the attachment is made 
under decree of a judicial authority of the country to which 
the creditor belongs; and the rolling stock and movable 
property of a railway are not attachable in a country other 
than that of the railway owning them, except in the case 
where the attachment is made under a decree of a judicial 
authority of the country to which the railway owning them 
belongs (23). 

Right-over for Indemnity. — By Art. 47, where a railway 
has paid the indemnity fixed by the Convention it can recover 
it wholly from the railway actually to blame for the damage, 
or, if several are to blame, each bears the damage caused by 
its fault ; and if it cannot be proved by whose fault it was 
caused, all the railways concerned who cannot disprove their 
fault pay in proportion to the shares they would have had in 
the charges for transit. A central office is established at 
Berne for superintending the working of the Convention, 
receiving and giving information, receiving applications for 
adherence from other Powers, and if required adjudicating on 
disputes between railways ; and a railway refusing to pay its 
debts to another can be reported by the office to its Govern- 
ment. The Convention does not apply to the internal railway 
traffic of the signatory States, nor does it affect existing 
agreements between railways and their own Governments. 

Sea Transit. — So far as the United Kingdom is concerned, 
unless the term "lines of railways" includes sea transits, 
which form part of our railway systems to the Continent, 
adherence to the Convention would be useless ; but that this 
wider meaning is to be assigned to "railways" seems to be 
clearly the view of the parties to the Convention, Denmark 
designating the Danish State railways comprising the steam- 
boat communications managed by them, Italy the Sicilian 
railway comprising the maritime line across the Straits of 
Messina, and the steamers on the Lake of Constance and the 
Bhine having also come under it. Considering the great 
importance which the new vast railway systems, such as the 
Siberian, which comes under the Convention, and our own 
projected Trans-African one, will exercise on trade, simplifi- 
cation of contracts of transit seems to be no less required in 
the interests of business than that of private international 
law. British railway companies may not be desirous of 
pressing for a change which may fetter to some extent their 
freedom of action ; but such an enlargement of the scope of 
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railway contracts would necessarily, it seems, produce greater 
freedom and volume of international trade of which they 
would share in the benefit. The Board of Trade might well 
consider whether British trade would not gain a material 
advantage by joining in the system, which seems to be so 
successful on the Continent. 

The Chaibman : Does anybody desire to make any observa- 
tions on any of the points which have been raised, or upon 
this subject, before we proceed to another one ? 

Mr. Douglas Owen : Is any resolution going to be pro- 
posed ? 

Mr. Schroder : I have the honour to move :— " That the 
Executive Council be requested to take such steps as they 
may think advisable to bring this matter before the Chambers 
of Commerce and the Railway Companies in Great Britain." 

The Chairman : Would any Norwegian gentleman move a 
resolution on the subject to include Norway ? You will do it 
better from Norway than from our Executive Council in 
England. 

The President : I think it will not be necessary to say 
anything about Norway. I think the Norwegian authorities 
have already the question before them, and will do it on their 
own initiative as soon as possible. 

Mr. G. G. Phillimorb : I will second the motion. 

Dr. Thomas Baty (London) : I should like to move as an 
amendment that something should be said about Norway — 
that the Conference expresses its satisfaction with the intima- 
tion that the Norwegian authorities are proceeding in the 
matter. (Hear, hear.) 

The President : I will second that. 

The Chairman : It has been proposed by Mr. Schroder, 
and seconded by Mr. George Phillimore: " That the Executive 
Council be requested to take such steps as they may think 
advisable to bring the matter before the Chambers of Com- 
merce and the Railway Companies in Great Britain." 

The resolution was carried nem. con. 

The Chairman : Then it has been proposed by Dr. Baty, 
and seconded by the President, '' That the Conference expresses 
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its satisfaction on learning that the Norwegian authorities 
have the matter under consideration." That is seconded by 
Mr. Beichmann. 

The resolution was carried nem. con. 

The Chaibman : Then, gentlemen, I presume it would be 
your wish that we should give a vote of thanks to Dr. Wink- 
ler, Mr. Phillimore, M. Leon Poinsard, and especially to Mr. 
Schroder, who has come at some trouble all across Europe to 
enlighten us on this matter, and to whom I think we are very 
much indebted for what he has told us, and for the way he 
has brought this matter before us. (Applause.) I take it 
it is your pleasure that such thanks should be given to them, 
and as regards the paper of M. Leon Poinsard, which has not 
appeared in print, that it be printed subject to the supervision 
of the Secretaries. 

The proposition was agreed to nem, con. 

The Chairman : Then I think our next business is the 
consideration of the Bules for the Recognition of Foreign 
Companies, and the draft Code and Report to be presented by 
the Company Law Committee. I will ask Mr. Charteris to 
read that. 

Mr. A. H. Charteris (Glasgow) then read the following 
Report and draft International Code, which had been prepared 
by Mr. W. F. Hamilton, K.C., for the Company Law Com- 
mittee as its convener :— 

COMPANY LAW COMMITTEE. 

Report upon Draft International Code providing for the 
Recognition of Foreign Companies. 

At the Twenty-first Conference of our Association, held 
in the city of Antwerp in 1903, a Committee on the subject 
of " Company Law " was appointed, consisting of Mr. W. F. 
Hamilton, E.C, Convener (London), Dr. Ernest Schuster 
(London), Professor Jean (Jorbiau (Louvain), M. Rodolphe 
Rousseau (Paris), Dr. Gustav Schirrmeister (Berlin), Prinob 
Cassano (Rome). 

I was requested by the Executive Council, as the convener 
of the Company Law Committee, to prepare, in conjunction 
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with the members of the Committee, a draft International 
Code providing for the recognition of foreign companies. It 
was found impossible to arrange meetings of the Committee, 
but I have received valuable assistance from the members of 
the Committee in the preparation of the Code, especially from 
Dr. ScHusTBB and Dr. Schirkmbistbr. 

In many countries foreign companies are fully recognized 
as legal or juridical persons. They may sue and be sued, 
acquire, hold and dispose of moveables and immoveables, and 
within the limits of their statutes exercise full contractual 
powers. In some countries, however, it is necessary before a 
foreign company can carry on business, that it should be 
inscribed in the registry of commerce. There are other 
countries, however, which do not permit a foreign company 
to hold land or immoveables within those countries unless 
authorised to do so by a special law, or by the executive. 
Under English law, if any land is transferred to or for the 
benefit of, or is acquired by or on behalf of any corporation 
(including any foreign incorporated company) otherwise than 
under the authority of a licence from the King or of an Act of 
Parliament, the land is liable to be forfeited to His Majesty. 
The English legislation upon this subject began as far back 
as the reign of Edward I. The object of the legislation 
originally was to prevent land being acquired by ecclesiastical 
corporations, and the Crown being deprived of feudal services. 
The law does not affect trading companies incorporated in 
England, because under the General Companies Acts they 
are authorized to acquire and hold land. A foreign company, 
however, if it desires to acquire land in England, must either 
obtain a licence from the Crown, or a special Act of Parlia- 
ment enabling the company to hold land. 

Under the Portuguese Civil Code the power to hold land 
conferred upon such trading companies as are capable of 
perpetual existence is of a very limited character. In order 
to hold and dispose of land freely, they must obtain authority 
under a special law. 

Having regard to the fact that the laws of different States 
as to the holding of land by corporations vary so widely, it has 
not been thought desirable to make any provision in this 
Code for the acquiring or holding of land or immoveables by 
foreign corporations. 

Where foreign corporations carry on business in England 
and require to purchase land for that purpose, the necessity 
of obtaining a royal licence or a special Act of Parliament 
is sometimes obviated by the foreign company procuring a 
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small private company to be incorporated in England for the 
purpose of acquiring and holding the land, the foreign com- 
pany &nd its nominees holding all the shares in the English 
company. 

In the preparation of this draft Code are embodied some 
of the provisions of the New Zealand Companies Act, 1903, 
and of a projet de hi submitted to the Norwegian Parliament 
this year, a copy of which was kindly sent to me by Dr. 
OsoAB Platou, of Christiania. 

Dr. SoHiBBMEisTER suggcsts that the following Articles 
should be inserted in the Code : — 

1. If a native company be required by law to publish certain 

or . 
facts or proceedings in the Official Gazette — ^ m one or 

more local newspapers, the same provisions shall apply 
to a foreign company carrying on or intending to carry 
on business in that country. 

2. If the law of a country require that every limited company 
under this law, whether limited by shares, or by guarantee, 
or otherwise, must show that its liability is limited, in 
its name, on its seal, in all notices, advertisements, and 
other publications, in all bills of exchange, promissory 
notes, cheques, orders for money or goods, bills of parcels, 
invoices, receipts, letters of credit, and other documents, 
then a foreign company must also comply with these 
provisions within the boundaries of that country. 

It appears to me, however, that the specific object aimed 
at by Dr. Schirrmeister is secured by Article 3 of the draft 
Code, which is framed in general terms. Under that Article 
a foreign company would have to comply with the conditions 
and restrictions applicable to native companies. 

Dr. Louis Franok, of Antwerp, is of opinion that Article 6 
would be better omitted, because it touches on a question on 
which nations are most jealous of their rights, and has no 
relation to companies, but deals exclusively with the question 
of jurisdiction. This Article, no doubt, raises a difficult 
question, but the object of the Article is to make universal 
the practice which obtains in most countries of permitting 
process of law to be served upon a company incorporated in 
one country at the principal place in which it carries on 
business in another country. 

It was suggested that this draft Code should include an 
Article authorising dealings in the shares, stock, debentures, 
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bonds, and other obligations of foreign companies, and also 
the issue of prospectuses offering such shares and obligations 
for subscription in different countries, provided that the 
regulations of those countries with regard to the issue, con- 
tents, and registration of the prospectuses were duly complied 
with. Such a provision would be beneficial both to foreign 
companies and to the countries in which the shares and 
obligations were issued. For example, in England shares 
and obligations can only be offered for public subscription 
upon and subject to such conditions as to disclosure and 
otherwise as are calculated to protect the public, without at 
the same time unduly interfering with the raising of capital 
for industrial and commercial enterprise. Singularly enough, 
however, any foreign company may issue prospectuses in 
England offering its shares and obligations for public sub- 
scription without complying with any of these regulations, 
which only apply to companies registered in England. It 
would therefore be for the benefit of England that an Article 
of the kind proposed should be adopted. It was, however, on 
consideration thought better not to include such an Article 
in the draft Code. 

Draft International Code providing for the Kecognition 
OF Foreign Companies. 

1. Any foreign company duly incorporated shall be recog- 
nized in [ ] in the same manner as if it had 
been duly incorporated in [ ] . 

2. A foreign company shall be deemed to be domiciled in 
the country in which it was incorporated, and the liability 
or non-liability of any member of such company in re- 
spect of its acts or contracts shall be determined by the 
law of its domicile. 

3. A foreign trading company upon complying with the pro- 
visions hereof may commence and carry on its business 
by means of any branch established in [ ] 
in the same manner and under and subject to the same 
conditions and restrictions as if it were a company duly 
incorporated in accordance with the law of [ ]. 

4. A foreign trading company may only so carry on its 
' business in [ ] by its attorney or agent duly 

appointed by a notarial instrument so as to bind the 
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company. Any person so appointed must be domiciled 
in [ ] , and he shall only be able to exercise 

such powers as are specifically conferred upon him by 
the instrument appointing him. Where more than one 
person is appointed the appointment may be joint or 
joint and several, and the powers and authorities con- 
ferred upon such persons may be in respect of the same 
or separate matters. Every act or contract done or 
made, and every deed or instrument executed or signed 
by any such attorney within the limits of his authority, 
shall be binding upon his principal. 

5. Before any foreign trading company commences business 
as aforesaid in [ ], the company shall cause 
to be registered in the place or places when the statutes 
of a native company must be registered — (1) a notarial 
certificate verifying its incorporation ; (2) notarially cer- 
tified copies of its statutes and of the said power of 
attorney ; and (3) the address of its proposed office or 
place of business in [ ]• I^ the company 
after having commenced business as aforesaid shall alter 
its statutes, or revoke in whole or in part the said power 
of attorney, or grant any other power of attorney, it 
shall cause such alteration, instrument of revocation, or 
power of attorney to be also registered within 

days after such alteration or revocation or the granting 
of such power. 

6. At such registered office or place of business legal process 
of any kind may be served upon and notices of any kind 
may be addressed or delivered to the foreign trading 
company, and such service and notices shall be valid for 
all purposes. 

7. Every power of attorney granted by any foreign trading 
company as hereinbefore mentioned shall, as between the 
company and its assigns on the one hand, and third 
persons dealing with the company, and all persons 
claiming through or under such persons, on the other 
hand, continue in force, notwithstanding that such power 
has been revoked, until notice of such revocation has 
been registered as aforesaid, or the person dealing with 
such company has had notice of such revocation. 

8. A certificate given by a notary public domiciled and 
practising in the country in which a foreign company 
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has been incorporated, stating that it is duly incorporated 
in accordance with the laws of such country, shall be 
conclusive evidence that such company has been duly 
incorporated. 

9. In the preceding Articles "foreign company'* means any 
association, company, or corporation incorporated outside 
[ ] ; *' foreign trading company " means any 

foreign company formed for the purpose of carrying on 
any business that has for its object the acquisition of 
gain by the company ; and " statutes *' include any 
memorandum and Articles of Association, special act of 
the legislature, charter, or other instrument by which a 
company is incorporated, and the statutes, regulations, 
and bye-laws of such company. 

The Chairman : What would the Conference desire to do ? 
Is it prepared to accept this code, or will they take it clause 
by clause? The only gentleman who has spoken to me 
about it at all is Dr. Platou, who made some observations on 
Article 6 of the Code ; but I think that I satisj&ed him that 
there was not the objection which he thought existed — that 
the clause is not at all a bad clause to have. I am afraid he 
is not in the room at the moment. That is the same article 
that M. Franck has objected to. 

Mr. Arthur K. Kuhn : I have some remarks to make on 
the subject of this draft Code which go to several articles but 
not to all of them. I think I can make my observations 
treating of the draft Code as a whole, but referring to certain 
particular articles in my remarks. I believe that the draft 
Code of the Committee may in general be commended, for 
the very reason that it is not too extended in scope, but has 
been restricted to certain possible lines of progress. Its very 
title indicates that the provisions contained therein provide 
only for the relations of the States in the recognition of 
foreign Companies, and not to the relations of the members 
to the ofiScers, and of the ofiScers and members to third 
parties. Now as to Article 1, I think the term ** recognized*' 
is too broad, especially when it comes to be translated into 
other languages, when it will probably mislead legislatures 
and publicists interested in the question, and I therefore 
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have to propose that after the word " recognized " we insert 
the words ** as having legal existence." Then as to Article 2, 
I would suggest that the only point where the Committee 
has been too broad in treating the draft is that in this 
article the Committee has considered the liability of members 
to third parties for the acts or contracts of the Company so 
recognized, and, I believe, in doing so, it has gone beyond the 
scope declared in the title of the draft, namely, for the recog- 
nition of foreign Companies, because it is not inconsistent 
with a draft Code for the recognition of foreign Companies to 
exclude entirely the treatment of the relationship between 
the parties. I think that Article 2 is objectionable in itself, 
because it differs very widely from the municipal law as 
recognized in many countries in Europe, and it is also 
too broad in making a general statement as to the place of 
domicile. The International Congress on Joint Stock Com- 
panies, which met at Paris in 1890, I believe, was just of the 
contrary opinion, and used the term "Loi Nationale": here 
we speak of domicile. All the commercial countries of the 
world were represented at that Congress, and I should not be 
pleased to see this resolution go on record as taking the 
exactly opposite view. 

The Chaibman : What do you refer to by the law of its 
domicile? The country of its original formation, or any 
country in which it is recognized? Which do you under- 
stand? "A foreign company shall be deemed to be 
domiciled in the country in which it was incorporated." 
You think it means the country in which it was originally 
incorporated ? 

Mr. KuHN : I think it does. 

The Chairman: **And the non-liability of its members 
shall be determined by the law of its domicile." That is 
merely a reference. It is distributive. If domiciled in the 
country in which it is incorporated, it is governed by that 
national law, and the liability is determined by that national 
law. 

Mr. Arthur K. Kuhn : My objection is simply in the matter 
of terminology. 
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The Chairman : " Domiciled " explains it. If it is deemed 
to be domiciled there, it all follows. ** Domiciled *' is a better 
word than "national law," because it covers national law 
and more. 

Mr. Arthur Kuhn : I think it might be misleading to our 
friends. Then I will proceed to the further articles. I believe 
Article 3 is not objectionable in any way. I approve of it as 
framed by the Committee. As to Article '4 I have an objec- 
tion merely as to the phraseology, and I suggest that the 
word ** only " shall come in the second line, just previous 
to "by its attorney or agent," so as to read as follows : — " A 
foreign trading company may so carry on its business in 
[ ] only by its attorney or agent duly appointed by a 

notarial instrument so as to bind the company;" and then 
I suggest a clause which we can consider first and modify 
afterwards, that, after the word "company," the words be 
added, "provided, however, that a foreign trading company 
may also carry on its business in [ ] by its regular 

ofiScers, in which case they and the company shall have 
the same liability towards third parties as are prescribed by 
the law of [ ]." I make this suggestion because the 

system proposed by our Committee seems to be a bit cumbrous. 
It would necessitate the filing of the certificate, the appoint- 
ment of an attorney and agent, and the restricting of the 
power to do business wholly to this attorney or agent in every 
case in which it was intended to do business in a foreign 
country. As we know, it frequently happens that a corpora- 
tion may intend to do a single transaction merely in a foreign 
country, and I feel assured that if the company should be 
restricted to the appointment of an agent or attorney in 
every case, the system would prove to be cumbrous. I there- 
fore propose that its regular officers shall be also permitted to 
do business in a foreign country, but in that case they shall 
be liable in the same way as the administrators of a company 
in the local State. It may be interesting to note that my 
proposal accords with the new Italian Code of Commerce in 
Article 23, sub-division 3, which I have translated as 
follows:— "If foreign companies are of a different type 
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than those mentioned in Article 76, they must fulfil the 
formalities prescribed in respect of the registration and 
publication of the Act of Organization and bye-laws of the 
company. Their administrators shall have the same liability 
towards third parties as is prescribed for administrators of 
the companies mentioned." Then, proceeding with the 
present draft, I suppose that in Article 5, line 3, the word 
** when " means " where.*' That is a misprint. I approve of 
Articles 5, 6, and 7 as read. As to Article 8 I make the 
suggestion that, after the words " notary public," we should 
add the words "or other official," so as to read, " a certificate 
given by a notary public or other official," and then, at the 
end of Article 8, as proposed by the Committee, I propose to 
add the words, "provided he be authorized to give such a 
certificate by the law of that country." 

The Chairman : America has notaries public, and every 
other country has now. 

Mr. Arthur Kuhn : As our Chairman has said, we have 
notaries public, and nearly all the countries of the world 
have them, too ; but, notwithstanding that fact, their powers, 
as established by the law of the various countries, differ most 
radically. I do not know that they are the same in any 
country, notwithstanding that they may exist in all. We 
know that in France the idea of the notary public is wholly 
different to the Anglo-Saxon idea of the notary public. In 
France he has the most broad power with reference to the 
execution of legal instruments, and he also constitutes a 
whole Court of registration in himself, if I may use the term, 
whereas in my country — speaking for that alone — the powers 
of the notary public are entirely ministerial, and, further- 
more, he would have no such power as to issue the certificate 
as provided for in Article 8. This certificate is usually 
executed by the Secretary of State of each particular State 
of the Union. Therefore I propose that the words, "or other 
official," be added, "provided he be authorised to give such 
certificate by the law of that country." Then Article 9 I 
approve of as read, and with these amendments, Mr. Chair- 
man, I move the Conference that the Company Law Com- 
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mittee be thanked for its work, and that its draft Code be 
accepted. (Hear, hear.) 

Mr. J. Pawley Bate (London) : With regard to the ob- 
jection just raised to the incorporation in this draft Code of 
Article 2, it seems to me that the objection has somewhat 
missed its mark. It is really a clause dealing with the 
registration of a company. We have first to consider the 
company as we know it in our country ; and, secondly, a 
company limited, that is to say, possessing limited liability. 
Article 1 deals with the general question of the registration 
of a company. The idea of a company is dealt with in 
Article 1 ; the idea of a company limited is dealt with in 
Article 2. It is not that there is any want of due correlation 
between the subject-matter of Article 1 and Article 2. There 
is no general definition, for example, in this Code of the 
liability of a company for the personal conduct of a company 
as a whole; but Article 2 simply deals with the question 
whether that which is a company limited is to be recognized 
in any country, because it is a company limited in the 
country from which it draws its origin. 

The Chaibman : I think Mr. Kuhn's objection was really 
only to the word *' domicile," and I do not think that is 
germane, because it is not dealing with domicile and the loi 
nationale in the sense in which you deal with the question of 
marriage or succession. 

Mr. Pawley Bate : I was simply suggesting to Mr. Kuhn 
an answer to the objection. 

Mr. Arthur Kuhn: I shall be glad to withdraw my 
objection to the term " domicile '' ; but still I think Article 2 
goes too far, and would bind us to determine the liability of 
the members of such companies. I understand the term 
" members ** means the stockholders. 

The Chairman : Yes. 

Mr. Arthur Kuhn : I think we should be going rather far 
in making that liability depend upon the law under which the 
company is incorporated. I know that in many States of 
the Union the law is just the other way, and the liability of 
the members of the company is determined by the place 
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where the particular Act of Incorporation was passed. For 
that reason I object to Article 2. 

Mr. Pawlby Bate : It is a small matter, but I should like 
the Committee very carefully to consider the wisdom, dealing 
with Article 4, the last word of line 4, of so limiting the 
character of the persons who can act as the agent abroad of 
a foreign company. Supposing, for example, a new industry 
were to be developed in country A of a highly specialized 
character, with which only a few persons were intimately 
acquainted, then, if the company wished to found a branch in 
country B, it would be impossible to appoint as an agent one 
of these highly specialized persons who were alone in their 
secrets, unless one of those persons happened to comply 
with the exact requirement of being domiciled previously in 
country B. I wish to call the attention of the Conference 
simply to the fact that ** domiciled," as we understand it, is a 
phrase carrying a very high legal meaning. If you put that 
word, in you would render the choice of the foreign repre- 
sentative extremely limited. 

The Chairman : You do not want a highly specialized man 
to be the syndic or the representative of the company. The 
company must have as syndic a local man, for whose acts 
they are responsible, and he must be domiciled. He need 
not be a specialist. He is a man that can bind them. 

Mr. Pawlby Bate : Is the meaning of it to carry on its 
business ? 

The Chairman : He is the man you look to. He is the 
man whose orders will really bind the company. You must 
have a Norwegian in Norway to whom alone you shall look. 
That is all that it means. He may have any amount of 
superintendents, or people, who may all understand the 
business. 

Mr. Pawlby Batb : It seems to me that the phrase *' to 
carry on its business " is a phrase not very well selected. 

The Chairman: It means sue and be sued. It is the 
idea of the public officer, I think, of the old Joint-Stock 
business. 

Mr. Pawley Bate : Could not it be rendered more clear 

17 
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by saying that the representative in that country should be 
so and so ? 

The Chairman : Yes ; " may only be represented by '* 

Mr. Pawley Bate: The ofl&cial representative in that 
foreign country. 

The Chairman : Has any other gentleman any other 
suggestions to make ? If not, it strikes me that this matter 
requires consideration. Some of the suggestions are mere 
drafting alterations; but what strikes me probably as the 
best course will be for the Conference generally to approve — I 
do not know exactly what words Mr. Kuhn proposed, but 
perhaps he will agree with me and put his resolution in that 
form — of this Code, and to remit it to the Committee to con- 
sider certain observations, and then to ask any gentleman 
who has any observations to make to send them in writing to 
Mr. Hamilton, K.C., who is the Convener. Perhaps Mr. 
Kuhn will be kind enough to put his objections in writing, 
and then Mr. Pawley Bate and any other gentleman who is 
desirous of making suggestions can do so. I do not know 
whether that is what the Conference would like. I think the 
work of this Committee has been very good (hear, hear), and 
it has gone so far and the objections presented are so few, 
and really, with the exception of Mr. Kuhn's objection to 
Article 2, are not questions of substance, but questions of 
form, that I really think we might go as far as to say that 
we generally approve of this Code, and remit it for recon- 
sideration of such drafting amendments as the Committee 
may think desirable to make after receiving any observations 
which may be sent in. Would that meet your views, 
Mr. Kuhn? 

Mr. Arthur Kuhn : Yes. To carry out the view of our 
Chairman, I propose to the Conference : " That the draft 
Code prepared by the Committee be generally approved, 
subject to such amendments as the Committee may find it 
wise to adopt upon the suggestion of members of the Asso- 
ciation presented to them in writing" ; and I further suggest 
and move "that the Committee make a general report of this 
draft Code at the next Conference, as it shall be amended, 
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for final adoption : and that this Conference thanks the 
Committee for their valuable services in preparing the Code." 

Dr. Trueblood : I will second that. 

The Chairman : I think the Conference understand gener- 
ally the resolution. 

The resolution was then unanimously agreed to. 

The Chairman : Then we have a paper on the recognition 
of foreign companies in Germany by Dr. Gustav Schirrmeister, 
of Berlin. Unfortunately he is not here to read it. I dare say 
many members of the Conference have looked at it. I have 
read it, but I do not think he would desire it to be read out 
in full. It relates to one important country, but still only to 
one, and I propose that we shall thank him, and print the 
paper in the Proceedings. 

The proposition was agreed to nem. con. 

The following is the paper contributed by Dr. Gustav 
Schirrmeister : — 

EECOGNITION OP FOEEIGN COMPANIES IN 
GEEMANY. 

The German law on the recognition of foreign companies 
is found partly in the Act of Parliament ("Eeichsgesetz *'), 
which forms the introduction to the Civil Code ('*Einfuh- 
rungsgesetz zum Biirgerlichen Gesetzbuche"), partly in the 
Commercial Code C'Handelsgesetzbuch"), and partly in 
international treaties made between Germany and foreign 
States. In addition to this, the Insurance Companies Act 
C* Gesetz iiber die privaten Versicherungsunternehmungen ") 
of the 12th of May, 1901, contains in Part VI. (Sections 85-91) 
special rules as to foreign insurance companies (**auslandische 
Versicherungsunternehmungen "). 

I. — EiNFUHRUNGSGESETZ ZUM BuRGERLICHEN GeSETZBUCHB 

(Act of Parliament which introduces the Civil Code). 

1. According to Article 7, Subsect. (1), the legal capacity 
of a foreign corporation (including incorporated companies) 
is regulated by the law of the country to which the corpora- 
tion belongs. A corporation belongs to that country where 
it has its domicile. Section 24 of the Civil Code and Section 
17, Subsect. (1), of the Civil Procedure Act (*'Civilpro- 
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cessordnung ") provide that the domicile of a corporation is 
the place where its administrative business is carried on. 
Thus a corporation which has its domicile in England enjoys 
in Germany the same legal capacity as it has in England. 

To this general rule Subsect. (3) of the said Article states 
an important exception. In a case where a foreign corpora- 
tion makes in Germany a transaction which, according to the 
law of the domicile, would be ultra vires, and consequently 
null and void, the transaction will be deemed and treated in 
Germany as valid, if and so far as a German corporation 
of the same kind has, according to German law, the legal 
capacity of performing such a transaction. This exception 
does not apply to a transaction concerning immoveables, i. e. 
things real and chattels real, situated outside of Germany. 

2. Article 10 enacts that foreign associations (including 
companies), which, if they had their domicile in Germany, 
could acquire a corporate character only in accordance with 
the provisions of the German Civil Code (*' Biirgerliches 
Gesetzbuch," Sections 21 and 22), will be deemed and treated 
in Germany as corporate bodies, if 

{a) the association is a corporate body according to 

the law of the country to which it belongs ; and 

(6) if the legal personality of the said association has 

been recognized by an order of the ** Bundesrath " (Supreme 

Council of the German Empire). 

That is to say, — as a general rule, the question whether a 
foreign association is a corporate body or not depends upon 
the law of the domicile of that association. The recognition 
of the corporate character by the "Bundesrath" is merely 
declaratory and not constitutive, i, e, the recognition will 
be operative only then, if condition (a) has been fulfilled. 
Consequently, in spite of the recognition obtained from the 
" Bundesrath,'* the German Courts of Justice are entitled to 
examine and decide in each case, whether the foreign asso- 
ciation is actually a corporate body or not. It is further 
important to bear in mind that both conditions, mentioned 
above under (a) and (6), must have been complied with. 
Therefore a foreign association which has been lawfully con- 
stituted into a corporation at its domicile will not be regarded 
in Germany as an artificial person, if and so long as the 
required recognition by the ^'Bundesrath " has not been 
obtained. The last sentence of Article 10 expressly provides 
that such a foreign corporation will be, in the eyes of the 
German law, only an unincorporated association, and will not 
enjoy the advantages which incorporation confers. Therefore, 



( 261 ) 

acts done on behalf and in the name of such a corporation 
will — according to Section 54, second sentence, of the German 
Civil Code — merely bind personally those who have done the 
said acts, and will not be considered by German courts as 
acts of the corporation. Furthermore, a foreign corporation 
which requires recognition by the " Bundesrath," but has not 
yet secured it, cannot sue in its corporate name before any 
German court, but, according to Section 50, Subsect. (2) of 
the German Civil Procedure Act (" Civilprocessordnung"), 
can be sued, and, according to Section 785 of the same Act, 
execution against the property of the corporation is allowed 
for the purpose of carrying into effect the judgment of the 
court. 

To the general rule contained in Article 10 there are two 
exceptions : — 

Exception (1) follows immediately from the wording of the 
said Article. Foreign trading corporations (including incor- 
porated trading companies) require no recognition of their 
corporate character by the " Bundesrath." If it is proved 
that they possess legal personality according to the law of 
their domicile, and that they have been created for the pur- 
pose of carrying on trade, they must be treated by all German 
Courts of Justice as bodies corporate without any further 
requirement. Thus, as regards the recognition of foreign 
companies by the German law, there must be distinguished 
two cases : — 

(a) A foreign non-trading company requires proof oi 
its lawful incorporation and recognition by order of the 
"Bundesrath"; 

(/3) a foreign trading company requires proof of its 
lawful incorporation and of its creation for a commercial 
purpose. 

Exception (2) is contained in Section 23 of the German 
Civil Code. This section enacts : — 

" The * Bundesrath ' is empowered to grant legal per- 
sonality to an association which has its domicile elsewhere 
than in a German State, provided there are no provisions 
to the contrary made by the Imperial Parliament.'' * 
Thus there is a possibility of a foreign association which 
has not obtained a corporate character by the law of its 
domicile, acquiring such a character from the German 
" Bundesrath " ! Whilst in the general case treated of in 

* '' Einem Vereine, der seinen Sitz nicht in einem Bundestaate 
hat, kann in Ermanglung besonderer reichsgesetzlicher Yorschriften 
Beohtsfahigkeit durch Beschluss des Bundesraths verliehen werden." 
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Article 10 the " Bundesrath *' merely recognizes the existing 
legal personality of a foreign corporation, in the case of 
Section 23 the *' Bundesrath '* grants a corporate character 
to a foreign association which according to the law of its 
domicile is not a corporation. At first sight this legal 
provision seems to be very peculiar. However, it is neither 
superfluous, nor without practical use. For instance, there 
exists in Palestine an association of so-called ** templar " 
colonists under the protection of Germany. This association 
is from the standpoint of the German law a foreign associa- 
tion, because it has its domicile in the Turkish Empire. An 
incorporation under Turkish law has not been obtained, but 
the German "Bundesrath" has granted legal personality to 
this association. The question arises: Do other countries 
recognize such an incorporation? If, e.g., the said associa- 
tion sue or be sued, or perform any other transaction within 
the British jurisdiction, will it be deemed to be a corporation 
by a British judge? 

3. Part III. of the " Einfiihrungsgesetz," treating of the 
effect of the Civil Code (" Biirgerliches Gesetzbuch ") on the 
legislative acts of the single German States ("Landesgesetze"), 
provides in Article 88 that 

** The Civil Code does not aflFect the validity of those 
enactments of State Legislatures which make the acquisi- 
tion of immoveables by foreigners dependent upon the 
consent of the State in question.'* * 

The expression ''foreigner*' ("Auslander") comprises both 
natural and artificial persons. Thus each single State of the 
German Empire is at liberty either to allow or to prohibit the 
acquisition by a foreign company of immoveables situated 
within its boundaries. For instance, an Act of the Prussian 
Parliament, called the **Ausfiihrungsgesetz zum Biirgerlichen 
Gesetzbuche," provides in Article 7 that foreign corporations 
(including incorporated companies of all kinds) require the 
consent of the King of Prussia to the acquisition of immove- 
ables within the said kingdom, and this without regard to 
the pecuniary value of the immoveable in question. This 
restriction in Prussia does not apply to natural persons of 
foreign nationality. Similar provisions have been issued by 
other German States. 

4. Article 81 of the " Einfiihrungsgesetz " runs as 
follows : — 

'•' " Unberiihrt bleiben die landesgesetzliohen Vorschriften, welche 
den Erwerb von Grundstticken durch Auslander von staatlicher Geneh- 
migung abhangig machen." 



( 263 ) 

*'The Imperial Chancellor, with the consent of the 
' Bundesrath,' is empowered to take measures of retalia- 
tion against a foreign State and its subjects, as well as 
against such persons as may derive rights through or from 
the said subjects." * 

The expression "subject" (" Angehoriger'*) means any 
person, whether natural or artificial, who, in the eyes of the 
law, belongs to the State in question ; it includes, therefore, 
also incorporated companies, both trading and non-trading. 
The meaning of the above rule is that any disregard of, or 
injury to, private rights of German subjects by a foreign 
State entitles the German Government to take steps of 
retaliation or retorsion. This power, granted by the Imperial 
Parliament ("Eeichstag ") to the "Bundesrath" and Imperial 
Chancellor, is called " Vergeltungsrecht '* {lex talionis). The 
words of the Article mentioned, however, are intentionally so 
widely and generally chosen that the Imperial Chancellor is 
not restricted to a retaliation in the proper or narrow sense, 
t. e. to a simple application of the pure lex talioniSf " eye for 
eye, tooth for tooth," but is entitled to make use of whatever 
measures of retorsion he may deem fit. Thus we see that, in 
spite of the provisions contained in Articles 7 and 10 of the 
** Einftihrungsgesetz,'* the German Government is empowered, 
under certain circumstances, to suspend wholly, or in part, 
the private rights and legal capacities of foreign incorporated 
companies in Germany. 

II. — Handelsgesetzbuch (Commercial Code). 

Though the whole Commercial Code is applicable in general 
to foreign companies trading in Germany, it contains only 
one enactment which refers especially to foreign companies. 
This is found in Section 201, Subsect. (5), and affects the 
establishment of branch offices in Germany. The gist of it 
is as follows : — 

1. The foreign company has to prove that it is an asso- 
ciation which fulfils the essential conditions of a German 
" Aktiengesellschaft." In a strict sense the latter corresponds 
only to an English incorporated company limited by shares. 
Yet it will be sufficient to show that the company in question 
has a capital divided into shares, and that there are no other 
members of the association than those who hold shares of the 

"^ ** Unter Zustimmung des Bundesraths kann durch Anordnung des 
Beichskanzlers bestimmt werden, dass gegen einen auslandischen Staat, 
Bowie dessen Angehorige und ihre Beohtsnaohfolger ein Yergeltungsrecht 
zur Anwendung gebracht wird.'* 
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same, so that companies limited by guarantee and unlimited 
companies, provided they have a capital divided into shares, 
may, for the purposes of Section 201, fall under the head of 
an ** Aktiengesellschaft," and be allowed to erect branch oflBices 
in Germany. 

2. The company must prove that it has secured the 
necessary permission from the German Government, if such 
is required, to exercise its trade or business. Eegarding this 
there exist several regulations issued by the Legislatures of 
the single German States. For instance, a Prussian Act of 
Parliament, called Preussische Gewerbeordnung, of the 22nd 
of June, 1891, enacts in Section 18 that foreign corporations 
carrying on a trade or other business with a view of profit are 
allowed to open a place of business within the boundaries of 
the kingdom of Prussia only after having obtained a licence 
from the Prussian Cabinet. 

8. The company has to make a motion to the County 
Court (** Amtsgericht ") of the respective district for entering 
the intended branch office in the trade register. This motion 
(" Anmeldung ") has to contain a great number of details 
and statements, which are enumerated at length partly in 
Section 201 itself, partly in Sections 182, 183, 185, 198, 
and 199 of the Commercial Code. Besides, it must be 
accompanied by several certified copies of documents. These 
requirements are so cumbrous and burdensome that their 
fulfilment is very often next to impossible. To illustrate 
this, I shall give below a decision rendered recently by one of 
the highest German Courts of Justice. The registration of a 
branch office does not confer by any means upon the foreign 
company the rights and privileges enjoyed by a native German 
company. For instance, the Supreme Court of the German 
Empire, the "Eeichsgericht," has expressly decided* that a 
foreign incorporated company, although it has a registered 
branch office in Germany, remains, even in respect to trans- 
actions of this registered branch office, a ** foreigner," and is 
subject to the rules contained in Section 110 of the Civil Pro- 
cedure Act (** Civilprocessordnung") as to security for costs 
to be given by an alien plaintiff. Now, of course, there are 
ways of avoiding this whole disagreeable and difficult pro- 
cedure. One of the commonest is, instead of attempting to 
have a branch office registered in Germany, to get an agent 
who carries on the business of the foreign company on his 

* This decision was publiphed in volume 38 of the official Beports of 
the Supreme Court, called Decisions of the Supreme Court vn Civil 
Cases ('* Entscheidungen des Reichsgerichts in Civilsachen"), p. 406. 



( 266 ) 

own responsibility, and is entered in the trade register in his 
own name, either as ** Handlungsagent '* (commercial agent), 
or ** Handel smakler *' (commercial broker). 

I shall now say a few words on the decision referred to 
above, as to the registration of a branch office in (Jermany of 
a foreign incorporated company. The decision was rendered 
by the " Kammergericht '* at Berlin, i.e,, by the highest 
court of justice within the kingdom of Prussia, on the 16th 
of March, 1903.* To understand fully the meaning of the 
said decision, it is necessary to bear in mind that the German 
Company Law does not distinguish between a memorandum 
of association and articles of association, but requires instead 
of both a so-called *' contract of association " (Gesellschafts- 
vertrag). This contract contains provisions of two different 
kinds : firstly, such as are absolutely necessary in order to 
obtain a registration of the company ; and, secondly, any 
other provisions for the management of the concern which 
the promoters may deem fit to insert. Section 182 of the 
Commercial Code states which provisions belong to the first 
class, and requires under number (6) a statement as to the 
form in which the publications made by the company shall 
take place, and obliges the company to insert all such pub- 
lications in the Deutsche Reichsanzeiger (Official Gazette of 
the German Empire). Now, a Dutch company limited by 
shares, the registered office of which is at Eotterdam, in the 
Netherlands, made a motion to the County Court (Amts- 
gericht) in Berlin to enter a branch office of the company in 
the trade-register. The motion contained a mass of par- 
ticulars required by section 201 of the German Commercial 
Code, and was accompanied by the necessary documents, 
including a written declaration of the sole director of the 
company, running as follows : " The publications of the 
company will take place in the following newspapers [here 
are given the names] , as well as in the Deutsche Reichs- 
anzeiger.'' t The County Court Judge refused the registra- 
tion of the branch office, because the Oesellschaftsvertrag 

* Cp. vol. iii. (1903) of the Law Beports, edited by the Imperial 
Department of Justice ("Eeiohs-Justizamt "), on decisions in civil pro- 
ceedings not being actions and in matters of land registry (^* Eutscheid- 
ungen in Angelegenheiten der freiwilligen Gerichtsbarkeit und des 
Grundbuchrechts "). An abridgment of the decision in question is given 
in Goldschmidt*8 Zeitschrift fur das geaamte Handelarecht (" Journal 
for the whole Commercial Law *'), vol. liv. (1904), pp. 294-297. 

f '* Die von der Gesellschaft ausgehenden Bekanntmachungen er- 
folgen durch den Vorstand in den .... Blattern, sowie im Deutschen 
Beichsanzeiger.** 
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(** contract of association ") of the company did not contain 
a provision as to the publications of the company. The 
Dutch company appealed unsuccessfully to the High Court 
(Landgericht) at Berlin, and then to the *'Kammergericht." 
This court also dismissed the appeal. It decided that a 
foreign company which desires to have a branch oflSce in 
Germany must have in its memorandum of association a pro- 
vision as to the form of the publications to be issued by a 
company, and a statement that such publications will be in- 
serted also in the Deutsche Reichsanzeiger / In this case this 
condition had not been fulfilled. Although it was certified by 
Dutch officials that all requirements made by the Dutch law 
as to incorporated companies had been complied with by the 
company in question, and that the Dutch Commercial Code 
required no statement of the kind mentioned, the opinion of 
Prussia's highest judiciary was that no German judge can be 
compelled to allow the registration of a branch of a foreign 
company without such a statement in the ** contract of asso- 
ciation.'* So we see a German judge is entitled to refuse the 
registration of a branch office in Germany of a foreign 
company merely on the ground that the memorandum of 
association of the company in question does not fulfil all the 
requirements which according to section 182 of the German 
Commercial Code the Oeaellschaftsvertrag i'* contract of asso- 
ciation*') of a German company limited by shares must 
fulfil. The proof that the foreign company has complied with 
all the requirements of its native law in respect of registra- 
tion and of matters precedent and incidental thereto, and 
that the association has been duly registered under the Com- 
pany Law of its country, will not be sufficient to obtain the 
registration of a branch office in Germany. 

III. — International Treaties. 

The recognition of foreign companies in Germany may be 
materially influenced by treaties and understandings between 
Germany and foreign States. A great number of such inter- 
national arrangements are actually in operation. They affect 
especially those associations which have a commercM object 
in view, and may be divided into two classes : firstly, 
arrangements whereby the foreign State promises on its side 
to confer certain rights and privileges upon German associa- 
tions, whether corporate or incorporate, whilst the German 
Empire does not undertake the same obligation ; and, 
secondly, arrangements whereby both parties, Germany and 
the foreign State in question, agree mutually to concede each 
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to the associations of the other legal rights and capacities to 
the same and equal extent. 

1. Agreements of the first class, i. e. where the foreign 
State recognizes German associations, but not Germany the 
associations of the other country, exist, e.g. between Ger- 
many and England and between Germany and Belgium. 
The arrangement between England and Germany was pub- 
lished in the Cenxralhlatt fur das Deutsche Reich ('* Central 
Organ of the German Empire ") 1874, p, 143. According to 
this publication England agrees to allow German incor- 
porated companies limited by shares and other commercial, 
industrial, and financial associations ('' Aktiengesellschaften 
und sonstigen kommerziellen, industriellen und finanziellen 
Gesellschaften *') the capacity of suing or being sued in their 
corporate or firm-name before any English Court, provided 
they have been duly created and are lawfully in existence 
according to the law of their domicile (" wenn sie nach den 
am Orte ihres Domicils geltenden Gesetzen errichtet und als 
zu Eecht bestehend zugelassen sind "). This Anglo-German 
understanding, of course, can affect only English rules of law, 
but has no influence at all on the rules of German law as to 
the recognition of English companies. 

2. Of a quite different character are those arrangements 
wherein both contracting parties, the foreign State as well as 
Germany, undertake certain reciprocal obligations as to the 
recognition of companies belonging to either of the two 
countries. Such an arrangement, e.g.^ has been made be- 
tween Eussia and Germany. The commercial treaty of the 
10th of February, 1894, between these two countries provides 
in Article 4 the following: — 

'* Incorporated companies limited by shares and other 
commercial, industrial, and financial associations, which 
have been created in either of the two countries in accord- 
ance with the law in operation for the time being, and 
have there their domicile, shall be recognized in the other 
country as lawfully existing and enjoy there especially the 
right of suing or being sued in their corporate character 
or in the name of their firm before any court of justice."* 

"^ "' Aktiengesellschaffcen und andere kommerzielle, industrielle und 
finanzielle Gesellschaften, welche in einem der beiden Lander nach den 
bestehenden Gesetzen emchtet worden sind und dort ihren Sitz haben, 
sollen in dem anderen Lande als gesetzlich bestehend anerkannt werden 
und dort namentlich das Becht haben, vor Gericht als Klager oder als 
Yerklagte Processe zu fiihren." This German-Russian commercial 
treaty was published in the Beichegesetehlatt (" Imperial Statute 
Journal ''), 1894, p. 156. 
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To this class of international agreements belong also those 
treaties wherein the contracting parties concede to each other 
the advantages and privileges of a " most favoured nation." 
Of such kind are, e. g. the commercial treaties between Ger- 
many and Greece of the 9th of July, 1884, and between Ger- 
many and Servia of the 21st of August, 1892. Both contain 
the following clause : — 

" Incorporated companies limited by shares and other 
commercial, industrial, or financial associations which 
have been created within the territory of one of the con- 
tracting parties and in accordance with the law in opera- 
tion there, shall be entitled to exercise within the territory 
of the other contracting party all the rights which similar 
associations of the most favoured nation enjoy." * 
According to this "most-favoured-nation" clause (Meist- 
hegunstigungsklaiLsel) the recognition of Greek and Servian 
companies and the extent of their legal rights and capabilities 
in Germany depend upon the privileges which companies of 
the most favoured nation enjoy within the German Empire. 
The most favoured nation in Germany to-day is Eussia, so 
that companies which belong to a country to which Germany 
has conceded the most-favoured-nation clause, have the same 
privileges in Germany as Eussian companies. 

FOEEIGN JUDGMENTS, 

The following paper was presented by Mr. G. FLtPLBT, 
Chef de Bureau, Ministry of Justice, Christiania : — 

THE EFFECT OF FOEEIGN JUDGMENTS 
IN NOEWAY. 

The object of the following remarks is to furnish a brief 
survey of the present state of the question concerning the 
recognition of foreign judgments in Norway. There being no 
statutory provision covering the subject, our task will mainly 
be to present the views held by eminent law-writers, decisions 

* *' Aktiengesellschaften und sonstige kommerzielle, industrielle oder 
finanzielle Gesellschaften, welche in dem Gebiete des einen der vertrag- 
Bchliessenden Theile nach Massgabe der dort geltenden Gesetze errichtet 
sind, sollen in dem Gebiete des anderen Theiles alle Bechte auszuiiben 
befugt sein, welche den gleichartigen Gesellschaften der meistbegiin- 
stigten Nation zustehen." The German-Greek commercial treaty of 
1884 was published in the Beichsgeaetzblatt of 1885, p. 25, and the 
German- Servian commercial treaty of 1892 in the Beichsgeaetzblatt of 
1893, p. 269. 
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of Courts, and measures taken for further legislation in the 
matter. 

It is hardly necessary to remark that Norwegian Law, no 
more than the laws of other countries, admits of immediate 
execution of foreign judgments, a decree from some domestic 
Court being indispensable. In other words, the question is 
of the manner in which our Courts take cognizance of foreign 
judgments, when presented to them. 

I. 

Dr. A. S. Oersted, the famous writer on Danish and Nor- 
wegian Law, in 1822 published an exhaustive treatise on 
International Private Law.* Dr. Oersted points out that, as 
it is neither possible to recognize all foreign judgments without 
limitation, nor to refuse them any recognition at all, there is 
no other way than to recognize them after proper investiga- 
tion of the competency of the foreign Court, and this latter 
point must be decided in accordance with our own rules of 
procedure, because otherwise there might be danger of abuses 
and no reasonable International reciprocity would be main- 
tained. The author furthermore observes that the rule will 
entail not a few practical inconveniences. A judgment, 
pronounced on one of our citizens in a foreign /on^m contractus^ 
according to Dr. Oersted, may here be only entertained if the 
contract, according to our rules of International Private Law, 
be valid and binding. If the judgment contain anything 
contrary to the morality, the order, or the public law of the 
State, it cannot be enforced within this country, even if it has 
been aflSrmed by a foreign judgment. In an action to be 
brought in this country to make the decree of a foreign Court 
enforceable in this country, the defendant may be entitled to 
plead that the foreign judgment be carried to a Court of 
Appeal, as prescribed by the foreign law in question, and he 
must then be bound to prove his assertion and to institute 
proceedings. 

In such cases, where a foreign judgment, according to 
what has just been stated, may be made enforceable in this 
country, in the opinion of Dr. Oersted, it may also be pleaded 
as a ground for an exceptio rei judicatce. On this subject he 
refers to the rules contained in the laws, then in force, as to 
judgments pronounced by foreign prize-courts,t according to 

* Eunonda, iv., 1822, pp. 1-164, particularly pp. 124, aq. 
+ Cane. PL, Sept. 24, 1811, cp. Kaperregl, March 28, 1810, § 10, 
litr. b. 
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which the previous owner lost his proprietary rights, so that 
he could not demand the surrender of the ship, in case it 
returned to a home port after having been condemned in the 
enemy's country and sold to a subject of a neutral power. Dr. 
Oersted also refers to two Supreme Court decisions of 24 Jan., 
1809 and 10 April, 1811,* holding the presumptions of fact 
alleged in the judgments of foreign prize-courts to be abso- 
lutely conclusive proof as between underwriters and insured. 

In his fundamental work on Norwegian Civil Procedure, 
the publication of which commenced in 1849, Professor A. 
Schweigaard briefly refers to the question of the eflFect of 
foreign judgments in Norway. He remarks! that judgments 
pronounced by foreign Courts are not enforceable in Norway, 
but that in other respects considerable authority will be 
attached to them in our Courts, whether the object be to get 
the claim recognized, or to invalidate proceedings at variance 
with such judgments. 

P. C. Lasson, Chief Justice of the Supreme Court, in his 
work on Appeal in Civil Cases, I in the main agrees with 
Oersted in his supposition that a judgment pronounced by a 
foreign Court, which also, according to the requirements of 
our laws, would be competent to try the case, presumably must 
be binding in Norway in the same way as the award of a board 
of arbitration, making, however, some reservation with refer- 
ence to the morality, the order, and public law of the State. 

That eminent jurist, Attorney-General B. Getz, expresses 
himself to the same effect, § assuming that foreign judgments 
must be held to be decisive in this country, when the Court, 
according to our rules, has been a Court of competent juris- 
diction, with this restriction, however, that if the judgment 
has been pronounced against a Norwegian, resident in this 
country, it should be required that the competency of the 
Court in such matter should not, by strict construction of 
the rules, be restricted to domestic suits. Furthermore, the 
foreign judgment should be, according to the foreign law, 
enforceable, and not subject to appeal and not be in conflict 
with the morality, the order, and public law of the State. 
Eeciprocity, however, is not required. 

Professor F. Hagerup, the most eminent recent author in 

* Juridisk Arkiv, No. 30, p. 244 and 274. 

t Den Norske Proces, II. (1883, 3rd ed.), pp. 310-11. 

+ Pp. 370-72 (ed. 1869). 

§ Cp. Zeitachrift fur Internationales Privat- u. Strafrecht, ed. 
Bohm, vol. i., pp. 265-66, cp. p. 106; Forhandlingeme paa 7 Nordiake 
Juriatmode (1890), pp. 89-91. 



( 271 ) 

the field of Norwegian Civil Procedure, likewise is of opinion* 
that foreign judgments must be recognized as binding decisions 
when the case, according to the rules of Norwegian law (e. g. 
on the party's contracting to submit to the jurisdiction of a 
definite Court), comes within the jurisdiction of a foreign 
Court; and holds it irrelevant whether the judgment be 
pronounced by that Court which, according to Norwegian 
rules, would be competent, or by some other foreign Court. 
Prof. Hagerup furthermore makes it a condition of recognition 
that the judgment, according to the foreign law concerned, 
must not be subject to an appeal, and that it must not entail 
anything which, according to Norwegian law, cannot be com- 
pelled by execution ; while, on the other hand, it is indifferent 
if the legal relations concerned in the judgment are not 
recognized by our law.t 

It thus becomes evident that the majority of Norwegian 
law writers — with the exception of Prof. Schweigaard— prac- 
tically agree in their views on the subject, establishing three 
conditions for the recognition of foreign judgments, viz. : I. 
The judgment must have emanated from a tribunal, which 
also, according to our rules, would be a Court of competent 
jurisdiction. 2. The judgment must not be subject to an 
appeal. 3. The judgment must not contain anything contrary 
to the morality, the order, or the public law of our country. 
No reciprocity is required from the country where the judg- 
ment emanated. 

11. 

The practice of our Courts, however, does not present such 
clear-cut features as does the theory. A few judicial decisions 
in point, bearing upon different sides of the question, will 
now be submitted, the three first of which effectually recog- 
nize a foreign judgment or its consequences. 

1. A Decision of the Supreme Court of Jan. 10, 1849, t 
the facts of the case being as follows : — 

A Norwegian shipmaster had in Norway, in a valid way, 

* ForeloBsnvnger over den Norske Civilproces, vol. i., 1st ed. (1896) 
pp. 72-4, 2nd ed. (1903), pp. 94-7. 

I Concerning the effects of foreign divorces the reader is referred to 
a paper by Dr. 0. A. Bachke : " Remarks on our Matrimonial Laws," in 
the Betstidende, 1887, particularly pp. 660-63, where the author maintains 
the opinion that the usual rules concerning the effect of foreign judgments 
must apply, but with certain modifications in favour of more extended 
recognition. Cp. Dept Skriv,, Feb. 27, 1878. 

I Betstidende, 1849, pp. 113-19. 
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mortgaged a ship, owned by him and belonging in Norway. 
On a voyage undertaken with the ship an execution was levied 
in it, in France, for a debt contracted and payable in that 
country, and the ship was subsequently sold by auction in 
France. Previous to the auction sale and while the ship was 
under arrest in France, it was sold at auction at the home 
port in Norway at the demand of the Norwegian mortgagee. 
When the buyer 'at the Norwegian executor's sale sued the 
buyer at the French sale, who was also domiciled in Norway, 
to deliver up the ship, the latter was successful. 

In this case, consequently, a foreign judicial act, already 
accomplished, was the subject of recognition * The proceed- 
ings for debt (suit and execution with subsequent forced sale) 
in France, where mortgage in ships was unknown, must be 
supposed to have been undertaken in a/orwm solutionis, com- 
petent according to Norwegian rules. 

2. By a Decision of the Municipal Court of Christiania of 
Aug. 5, 1893,t a Swedish decision, by which the plaintiff was 
adjudged a certain amount as compensation for an appear- 
ance as witness in a suit, which the defendant had pending in 
Sweden, was recognized as a fully valid claim, although the 
defendant contested the justice of the decision. As the claim 
originated in an appearance at the trial of an action in Sweden, 
it is in accordance with Norwegian rules that it should have 
been adjudicated by a Swedish decision. 

3. A Decision of the Supreme Court of Dec. 1, 1900,1 the 
facts being as follows : — 

A Norwegian subject, possessed of real property both in 
Sweden and in Norway, but having his domicile in Sweden, had 
bound himself as surety for a claim to be paid in Norway. By 
the creditor he was sued before a Swedish Court, which absolved 
him on account of prescription taking effect, according to 
Swedish rules. The creditor then entered suit before a Nor- 
wegian Court of competent jurisdiction, but lost his case. 
The Supreme Court delivered itself to the effect that the 
question as to the liability of the surety — not considering an 
appeal — must be regarded as finally decided by the judgment 
pronounced in Sweden. The Swedish Court was, according 
to Norwegian rules, a Court of competent jurisdiction, and 

* According to a note to Hagerup's Civilprooes (I., 2nd ed., p. 96), 
the Court in the (unpublished) exposition of the grounds for judgment 
quite strongly pronounced in favour of the recognition of foreign 
judgments. 

f Domme og KjendeUer ved Kriatiania Byret, III. No. 90. Cp. the 
decision mentioned below under 5. 

\ Retstidende, 1901, pp. 217-20, 
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the creditor had himself carried the matter before it. What- 
ever might otherwise be held in regard to the binding force of 
foreign judgments, plaintiflF under such circumstances, when 
the suit is lost before the foreign Court, must, in the opinion 
of the Supreme Court, as a rule, be debarred from the oppor- 
tunity of getting the decision changed in a Norwegian Court, 
even if the rules of venue permit the case to be brought 
before it. 

4. By a Decision of the Supreme Court of November 5th, 
1863,* a foreign judgment was partly recognized, partly set 
aside. The facts of the case, as far as can be learned from 
the report — the vote, until the beginning of 1864, was secret — 
were as follows i — A Norwegian firm had endorsed a bill of 
exchange, accepted by a Norwegian and payable at Hamburg, 
to a Hamburg firm, to cover a previous bill payable by the 
firm named. On this bill of exchange a firm in Boston levied 
an attachment to cover a claim on a partner of the Norwegian 
firm, and then summoned the debtor before the Hamburg 
Commercial Court by a summons served on another partner 
of the firm. Neither the debtor nor this partner appeared 
before the Commercial Court. By the judgment of this Court 
the American firm was declared entitled to satisfy their claim 
from the bill of exchange, and by a subsequent judgment the 
Hamburg firm was ordered to endorse the bill to the American 
firm. Being in possession of the bill, the American firm sued 
the Norwegian firm before a Norwegian Court for payment, 
the bill having been protested for non-payment. 

By a Decision of the Supreme Court the Norwegian firm, 
as well as the acceptor, were released from the claim of the 
American firm for payment of the amount of the bill of 
exchange, and this firm, on the other hand, released from the 
claims of the other party to have the bill surrendered. 

That the judgment of the Hamburg Commercial Court was 
set aside, in so far as the Norwegian firm and the acceptor 
were released from the payment of the amount, may have 
been caused by the fact that neither this firm, which was the 
real owner of the bill of exchange, nor the acceptor, had been 
made parties to the German suit, and, in any event, no more 
than the partner concerned, were bound to appear before 
a Court at Hamburg.! On the other hand, it will be observed 
that the German decision \iras recognized, in so far that the 
American firm was not held bound to surrender the bill of 
exchange. 

* Betstidende, 1864, pp. 49-52. 
f LasBon, Appel, p. 871. 

18 
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By the following five judgments foreign judicial decisions 
were set aside : — 

5. A Decision of the Municipal Court of Christiania of 
May 24th, 1879.* 

In pursuance of a transaction concluded in London 
between a London firm and a timber-merchant of Christiania, 
the English firm, before an English Court, obtained a judgment 
against the Norwegian firm for payment of a debt incurred 
by bills of exchange drawn upon the English house, and 
commission due. Subsequently the English firm sued the 
Christiania firm in its domicil, and here obtained judgment 
for a less sum than had been adjudged by the English Court, 
the Norwegian Court subjecting the whole case to independent 
inquiry. In addition the Court gave the plaintiff judgment 
for costs imposed by the English Court and connected with 
the execution of said judgment, the Court holding that the suit 
had properly been entered in England, where the contract 
had been made and was to have been carried out. The con- 
tention of the defendant that the case should be dismissed, 
judgment having been rendered and partly executed in 
England, was set aside, but the amount already recovered 
in England, as a matter of course, was deducted, the Court 
observing that any further amount collected in England 
in pursuance of the English judgment should also be deducted 
in the execution of the Norwegian judgment. 

In this case, according to Norwegian rules, there was no 
forum of competent jurisdiction in England, and the English 
judgment was not held to be binding, the Court, however, 
recognizing the propriety of afiBrming costs imposed by the 
English judgment. 

6. A Decision of the Municipal Court of Christiania of 
January Slst, 1889. t 

A person domiciled in Sweden, by two judgments given in 
that country, he failing to appear in either case, was enjoined 
to pay sundry amounts in pursuance of two promissory notes, 
on one of which he appeared as borrower, on the other as 
surety. Two persons jointly responsible with him, according 
to the two promissory notes, put in an appearance, and having 
denied the genuineness of their signatures, they were held free 
from liability. The person having become domiciled in 
Norway, a new suit was entered against him in this country, 

* Cp. Domme og Kjendeher ved Kristiania Byret, I. ii., vol. i. 
pp. 295 sqg. 

f A brief outline of the ease in Domme og Kjendeher ved Kristiania 
Byret, 1. 1., No. 2399. 
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in which he appeared and denied the genuineness of his 
signatures to both notes. In the judgment the issue of the 
case was made dependent upon his affirming by oath his 
denial of having signed the papers. 

In this case the Swedish judgments were not held binding, 
although the defendant had had his Court of competent 
jurisdiction in Sweden, the presumption being in favour of 
the notes having been forged. 

7. In a case adjudicated by the Admiralty Court of 
Christiania, November 27th, 1896,* the facts were as 
follows: — During the stay of a Norwegian ship in a Swedish 
port the master was sentenced by a Swedish Court to pay 
compensation for having ill-treated the ship's cook, thereby 
giving him cause to leave his service. To enforce the 
judgment, an execution was levied on the ship in the Swedish 
port and an interdict placed against its departure. As the 
master, nevertheless, sailed with his ship to Christiania, 
he was sued for payment of the compensation imposed by 
the Swedish Court, but was acquitted because, on the evidence 
now adduced, he was not held to have been guilty of any ill- 
treatment. The Court found that the Swedish judgment had 
no binding force in this country. 

In this case, according to Norwegian rules, a competent 
forum, i,e,f the forum delicti commissi, was in Sweden, but the 
competency of this forum may be considered not to have 
existed, when the offence charged is not supposed to have 
occurred. 

8. A Decision of the Supreme Court of March 12th, 
1898 t : — ^A Belgian firm had in Belgium obtained judgment 
against a Norwegian firm of shipowners to pay compensation 
for a breach of charter occasioned by the belated arrival of 
the ship at a Eussian port. In the suit, afterwards instituted 
in Norway for the same cause, the owners were acquitted by 
the Supreme Court, holding that no breach of charter had 
occurred. 

The Supreme Court held that, as the owners were Nor- 
wegians and the contract had been entered upon at Paris and 
was to be performed in a Dutch port, and as the owners 
could not be held to have recognized the Belgian forum, the 
judgment there pronounced could not be considered binding 
on Norwegian Courts. Whatever opinions might be held in 
regard to the effect of foreign judgments in this country, to 
make the judgment effective it must, at any rate, be required 

* Dom/me og Kjendelser ved Kristiarda Byret, II. i., No. 91. 
t Retstidende, 1898, pp. 573-75. 



( 276 ) 

that the relations adjudicated upon must, according to Nor- 
wegian rules, clearly come under the jurisdiction of the foreign 
Court. But this, according to the facts previously alleged, did 
not apply in the case in question. 

9. By a Decision of the Supreme Court of March 18th, 
1899,* two curators of a Norwegian bankrupt, having their 
domicils in this country, were directed to pay damages, 
previously assessed by a Swedish judgment, for timber 
felled by them on behalf of the bankrupt, he possessing 
no proper authority, the proceeds of said timber so felled 
having by them been distributed to tbe creditors. The Court 
held that, whether the Swedish judgment was regarded as 
binding or not, tbe result would be the same, as the felling of 
the timber in any case was held to be unlawful. On the 
other hand, an inspector in the service of the same bankrupt 
was released from payment of the amount laid upon him by 
the Swedish judgment, conjointly with the two curators, 
because he was not found to have had anything to do with 
the felling of the timber, and, at any rate, he had had no 
forum in Sweden at the time when he was made personally 
responsible by suit. 

In this case, the Court did not hold the Swedish judgment 
binding, because, at all events, the Swedish Court was not 
found to be a competent forum according to Norwegian rules. 

Finally, a judgment may be noted, touching upon the 
range of operation of Norwegian rules of procedure, viz. : — 

10. A Decision of the Supreme Court of October 16th, 
1889.t Sundry Italian merchants claiming to have amounts 
owing them for materials furnished for a ship in process 
of building in Italy, before an Italian Court, entered joint 
suit against a man domiciled in Norway to compel payment 
of such claims, and jointly obtained judgment against him. 
Subsequently they endeavoured to have this judgment affirmed 
by suit entered at the Norwegian domicil of defendant, but 
the case was dismissed because, according to Norwegian 
rules of procedure, plaintiffs were not entitled to prosecute 
their several claims by joint action. The Supreme Court 
held that this rule must apply, regardless of the fact that 
joint judgment had been obtained in Italy, the defendant 
neither having appeared nor agreed to appear in the suit 
entered against him, he being only cited in contumaciam. 

This decision, consequently, shows that the Norwegian 
processual provision against the cumulation of actions applies 

* Eetstidende, 1899, pp. 391-400. 
t Ibid., 1889, pp. 778-780, 
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also when judgment has been obtained abroad to compel 
payment of such claims, at all events when, according to 
Norwegian rules, there was no Court of competent juris- 
diction in the foreign country in question, and the defendant, 
domiciled in Norway, had not received a legal summons and 
had not appeared in the suit. 

Of the decisions quoted above, four furnish- instances 
of recognition of foreign judgments pronounced by Courts 
competent according to Norwegian rules. In two of these 
cases the foreign judgment had already been carried into 
effect ; in the third case, the plaintiff in the Norwegian suit 
had also appeared as plaintiff in the foreign country and met 
with an adverse decision ; whether the fourth case (No. 2) 
furnishes a real precedent may, perhaps, be doubted. 

In four of the six cases, in which a foreign judgment was 
not recognized in this country, it had not been pronounced 
by a Court competent according to Norwegian rules. In the 
fifth case (No. 6), the foreign Court had been competent 
according to these rules, but the presumption was that a crime 
had been committed ; and in the last of the six cases (No. 7), 
the foreign Court would, according to Norwegian rules, have 
been competent as forum delicti, but the Norwegian Court 
held that no offence had taken place. 

It may thus presumably be laid down that the practice of 
our Courts in the main agrees with the views held by 
Norwegian law-writers, according to which a foreign judg- 
ment should be recognized when pronounced by a Court 
competent according to Norwegian rules. Any reciprocity 
on the part of the foreign country concerned has not been 
required.* 

III. 

As already touched upon, Norwegian Statute Law contains 
no general rule regulating the subject of the recognition of 
foreign judgments. The only special rule to be mentioned in 
this connection is one in an Act concerning the Laplanders,! 
authorizing the execution in Norway by public authority of 
Swedish judgments for damages in connection with the 

* The question as to the extent of the effects of a Norwegian 
prohibitory enactment has been considered in a Supreme Court Decision 
of November 2l8t, 1839 (Betstidendcf 1839, p. 713), confirming an award 
of arbitration given abroad. 

t An Act of June 2nd, 1883, sec. 22, cp. sec. 30 ; subsequent Acts of 
June 11th, 1898 (No. 5), May 14th, 1901, and December 24th, 1904 
(No. 8). 
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reindeer grazing of the Laplanders. By a similar enactment 
in Sweden, provision has been made for the execution of cor- 
responding Norwegian judgments. 

In regard to the views held by the legislative powers of 
Norway as to the regulations at present governing the subject 
of foreign judgments, the statement may be made that when 
Norway joined the International Convention of Civil Pro- 
cedure, concluded at the Hague, November 14th, 1896, and 
on that account made several changes in her laws, no such 
change was made on account of the rules of the Convention 
making, in certain contingencies, foreign judgments for costs 
enforceable in this country (sec. 12 and 13; cp. sec. 11). 
In the statement of the grounds for the Government proposi- 
tion regarding the changes of law referred to, the Depart- 
ment of Justice delivered itself to the effect that no special 
rule on this subject was necessary, the Department in the 
main holding the same view of the regulations at present 
existing which, according to what has been stated above, 
is entertained by the majority of Norwegian law-writers.* 

It may furthermore be mentioned that, in 1857, a Govern- 
ment proposal was laid before the Storthing for the enact- 
ment of a lawt making judgments pronounced by Swedish 
Courts, including judgments imposing fines, immediately 
enforceable in Norway by execution upon property, with the 
only restriction that such judgment must bear an endorse- 
ment from the Swedish authorities concerned to the effect 
that it has been drawn in such form as to be executory and 
not subject to an appeal. The proposal which, besides 
regulations on the competency of Norwegian Courts in 
relation to Swedish citizens, also contained several regula- 
tions about mutual assistance in judicial matters {e.g., about 
extradition even of Norwegian citizens), aimed at establishing 
a common system for Norway and Sweden, as a corresponding 
law was to be enacted also in the latter kingdom. 

The Committee of the Storthing, however, was reluctant 
to enter upon such comprehensive arrangements, and the 
Bill was rejected in the Odelsthing. 

A private proposal of similar tenor, but lacking the pro- 
visions as to criminal procedure and covering the relations 
both with Sweden and Denmark,! was laid before the Storthing 

* Cp. 0th. Prp.j No. 18, 1897, p. 10-11. Indst. O., No. 11, 1897, 
p. 21. Cp. Storth, Tidende, 1899-1900, p. 1846, sq. 

t 0th. Prp., No. 48, and Indst. 0., No. 94, 1867, and 0th. ForhdL, 
Sept. 17tb, 1857. 

X These two countries had meanwhile, April 25th, 1861, concluded a 
convention for mutual enforcement of judgments. 
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in 1865, but failed to pass in the Odelsthing, opinions being 
very much divided.* 

Finally, mention must be made of the regulations con- 
cerning foreign judgments, contained in the draft of a New 
Civil Procedure now being prepared by a Koyal Commission, f 
It is here proposed that foreign judgments possessing force 
as res jvdicata shall be enforceable in this country, except 
when the case, according to Norwegian law, exclusively comes 
under the jurisdiction of Norwegian Courts, or the judgment 
is contrary to the morality, the order, or the public law 
of this country, or the judgment has been pronounced 
against a Norwegian citizen who has not appeared and 
on whom no summons has been served, either personally, 
through the foreign authority concerned, or by Norwegian 
authority according to Norwegian regulations. Wherever it 
may be deemed expedient for the protection of the interests 
of Norwegian citizens, the King may order deviations from 
these rules in regard to some foreign State. 

In order to be enforced, the foreign judgment must be 
declared executory by some Norwegian Court, which pre- 
supposes it to be executory, according to the foreign law 
concerned, without any further examination of the correct- 
ness of said judgment. For the suit to be brought in 
Norway the draft states express rules in regard to forum. t 

This draft not being final, further consideration on the 
part of the Commission may result in changes. 



IV. 

From the above account of the attitude of Norwegian 
law on the subject it will be evident that, without positive 
statutory enactments, theory and practice have attained to a 
treatment of foreign judgments which may be described as 
an arrangement, both liberal and, on the whole, satisfactory, 
within the limits of which, however, there is still room for 
further elaboration of details. 

In regard to the question of the lines along which the 

* Cp. Dok, No. 12, and Indst. 0. No. 75, 1866-66, and OdelstUngets 
Forhl. Feb. 19th. 1866. 

t Udkast til Lov om Domatolenes Ordning^ sec. 265. Udkast til 
Lov om Tvangsfuldbyrdelset m. v. (not yet published), sec. 4. 

I Norwegian law has hitherto lacked provisions admitting suit 
against a person ,in the place where property belonging to him may 
be situate. For this reason there have only been infrequent attempts 
made at having foreign judgments recognized in this country. 
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nations should work towards the common goal, so fraught 
with importance to all of them, of international recognition 
of the judgments of individual countries, there has been 
a difference of opinion as to whether this goal should, at the 
present time, be approached through conventions between 
States or through the development of statutory enactments 
and legal practice in the separate States. It must surely be 
admitted that the task set the legislators of each individual 
State is an extremely difficult one, viz,, to formulate rules 
which, on one hand, may satisfy the legal requirements 
of their own country, and, on the other hand, may accord 
with what may present itself as a legal desideratum from the 
point of view of other States. When such enactments are 
drawn with proper consideration of sound principles, and 
permit the Courts ample scope to treat the different cases 
in accordance with their peculiarities, different countries may 
probably find that in this way they may at present obtain 
fairly satisfactory results. In other countries such results 
may, perhaps in a still higher degree, be reached by means 
of a judicial development which in each country proceeds 
without legislative assistance solely through the practice 
of the Courts. 

Conventions between States possessing more or less 
related judicial systems will indicate a valuable advance 
on the road towards international recognition of judgments. 
Conventions, in many cases, will prove the most valuable 
practical means of making progress in this field, as between 
States, and will be able to fill an important place as a supple- 
ment to the regulations of national laws. The work done of 
late years at the International Private Law Conferences at 
the Hague seems to point in the direction of the possibility 
of attaining important progress in our subject in connection 
with the adoption of common rules touching material inter- 
national private law. These rules are closely connected 
with — and to some extent need — the supplement of regula- 
tions concerning the competency of Courts and the recog- 
nition of judgments. 

Whether it be supposed that the subject, at the present 
time, may best be regulated through statutes and legal 
practice, or through conventions, or through a combination 
of both means — which will depend very much upon the 
peculiar circumstances existing in different countries— the 
surest way to attain results in this field of such high 
practical importance will partly be through work for the 
elucidation of existing legislation of individual countries, 
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partly through an endeavour to formulate the most expedient 
international rules, especially in regard to the competency of 
Courts. 

In both respects the members of this International Asso- 
ciation for years have furnished contributions of great weight 
and importance, and the Association has, also, in this field 
accomplished a great work for the advancement of inter- 
national law. It is most sincerely to be desired that these 
persistent efforts may be crowned with the amplest success. 

The Chairman : I am sure it will be the pleasure of the 
Conference to thank Mr. Fliflet for his lucid and comprehen- 
sive paper, and to desire that it be printed amongst the 
Becords of the Conference. 

The proposition was agreed to nem. con. 

The Chairman: Before we proceed to the Votes of 
Thanks, it has been communicated to me by our President, 
Mr. Beichmann, that Mr. Lundh, a member of our Con- 
ference, wishes to say a few words on a matter which he 
considers important to be brought before us because it might 
lead to some useful action, and I will therefore ask him, with 
your permission, to say a few words to the Conference. 

INTEENATIONAL EULE FOE FISHING VESSELS' 
LIGHTS AND SIGNALS. 

Commander Harold Lundh (Christiania) : Mr. Chairman, 
Ladies and Gentlemen. As the Chairman of the Sjomands- 
foreningernes and Foellesforening, Norway, I wish to place 
before the Association the following facts concerning 
the International Eules of the Eoad at Sea. I believe 
it is a question of great importance, not only to the sea- 
faring community of Norway, but to the seafaring com- 
munities of other nations. By the Law made in 1886, the 
International Eules of the Eoad at Sea, we have an Article 10, 
concerning lights and fog-signals for fishing vessels. This law 
remained in force until 1897, when a new law came into 
force, which, unfortunately, did not contain any articles 
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concerning lights and fog-signals for fishing vessels. If you 
refer to the law in question, you will find that Article 9 does 
not contain a single word about it. The fact is, the nations 
could not agree as to what new law should come into force 
concerning fishing vessels. Most countries adopted the old 
Article 10 of 1885, but it was clearly understood that this 
article was not international but only local. Consequently 
you will see that from 1885 to 1897, a period of twelve 
years, we had an international law concerning fishing vessels, 
but from 1897 up to date we have had no international law 
concerning fishing vessels, although the fishing vessels are 
increasing — at all events, as far as my own country is con- 
cerned, and, I may say, in other countries as well. There- 
fore it is of vast importance that we should have such a law. 
Norway and Sweden and several other countries have adopted 
the old Article 10 of 1885. Other countries — for instance, 
Denmark, Germany and Holland — have adopted local laws of 
their own. Germany took the lead, adopting such a law 
from 1897 from the same moment as the new International 
Eules of the Eoad at Sea were brought in force. In 1902 
the British Government sent round to the different Govern- 
ments of seafaring countries a memorial, containing what 
their Board of Trade considered ought to be the new article 
concerning lights and fog-signals for fishing vessels and upon 
fishing boats. If all countries had agreed to that law, 
undoubtedly that law would ere now have been brought 
into force as an international law. Unfortunately many 
countries did not agree with the proposal, among them 
being Prance, Germany, Holland, Belgium, Denmark, Italy, 
Austria and Japan. Other countries agreed at once, but 
misunderstood what the English Government intended. 
The English Government, in sending round these circulars, 
only wanted to state that they for themselves agreed to it, 
but they did not want the different countries to understand 
that the British Government had adopted it as law. Several 
countries, as I say, have misunderstood it, and agreed to it 
and adopted it as law. Thus I may mention that Sweden 
adopted it on the 24th December, 1900, when it was brought 
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into force and printed in the Swedish International Eules of 
the Eoad at Sea, it being clearly understood by Sweden as an 
international article. In Norway it was adopted on the 
7th June, 1902, being printed in the Norwegian International 
Eules of the Eoad at Sea and being generally understood to 
be an international article. I do not know if it was generally 
understood that this was the case. I believe that here, at all 
events, I can speak for my own country — that the Norwegian 
Government thought that the British Government had 
adopted this article, and that it was generally adopted 
amongst the different nations. My attention was drawn to 
this fact by the unfortunate calamity of last year in the 
North Sea, when the Eussian admiral bombarded the British 
fishing vessels. It was at first stated that the night was 
foggy and that the fishing vessels were using the foreign fog- 
signals, and on studying the fog-signals my attention was 
drawn to the fact that these were not the fog-signals as 
prescribed by the Government in the International Eules of 
the Eoad at Sea. By looking further into the question, 
I found that they were the old Eules of Article 10 of 1885, 
the Eules that had been abolished as regards my country and 
several other countries. I do not know how the case stands 
in Eussia, but I was led to believe at the time that it was 
a sufficient cause, during such troublous times as then, at 
all events to create alarm and raise suspicion when ships 
were using fog-signals and showing lights that were not 
recognized as international lights or international fog-signals. 
Of course we know that subsequently it was found out it was 
quite another reason, but at that time I thought perhaps that 
that might have been the reason. The case stands at present 
that we have no international law as regards the fishing 
vessels' lights and signals. The British Board of Trade has 
appointed a Committee, consisting of five eminent gentle- 
men, to consider the answers that have been sent in from the 
different nations to the Memorial sent out by the British 
Government. They had finished their deliberations and sent 
in their papers towards the end of 1903 ; but afterwards they 
have been obliged to reconsider the matter, because later on 
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there has come in a reply from one or two States that had 
not previously answered, and which were supposed to have 
agreed but had afterwards disagreed. When this will be 
ready to be sent round to the different Governments of 
course I cannot state. We only hope, in the shipping com- 
munity, that it will be sent round as quickly as possible, 
so that we can obtain an international law as regards fishing 
vessels as soon as possible. I wish to draw the attention of 
this eminent Association to this fact, in the hope that it 
will work in favour of our obtaining the article so required 
for our fishing vessels in general and our increasing fishing 
fleet in Norway, not only along our coasts but in the North 
Sea. In conclusion, I wish to thank the Chairman and 
the members generally for their kindness in granting 
me the opportunity of placing this matter before them. 
(Applause.) 

The Chairman : It has been a little, perhaps, out of 
order that I should have allowed Mr. Lundh to make 
these remarks on a subject which is not in the Agenda. 
I am glad to see that the newspapers have been taking 
notes of what he has said, and I think probably that 
that will be the best way to bring about an improvement 
in the matter which he desires. I do not think it is a 
matter we could pass a formal resolution upon, as we 
are not provided with materials for it; but if it be the 
pleasure of the Conference, the Secretary might enter 
upon the Minutes that Mr. Lundh made a statement with 
reference to the International Law respecting lights and 
fog-signals for fishing vessels at sea. The next matter 
is a short paper, by Mr. Fredericksen, on an International 
Tribunal for Government Ships, which is not strictly 
upon the Agenda, but which, I think, it would be con- 
venient and desirable should be printed amongst the 
Eecords of the Conference. 

The proposition was agreed to nem. con. 

The following is the paper referred to : — • 
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GOVERNMENT SHIPS: INTERNATIONAL TRIBUNAL. 

The British regulations for the prevention of collisions 
at sea have been adopted by many Continental States, and, 
when a casualty happens between a Government ship and a 
foreign merchant ship, shipowners, with some exceptions — viz. 
in cases where the regulations have not been adopted — are 
able to form an opinion upon the merits of the case; but, 
apart from the inconvenience and expense of producing the 
witnesses before the tribunal of the country to which the 
Government ship belongs, it is exceedingly unsatisfactory to 
the owner of the merchant ship to be compelled to place his 
interests in the hands of an agent in the foreign country 
about whom he can know little or nothing, and also to be 
totally unacquainted with the mode of procedure of the tribunal 
before which the case is to be heard ; and in some countries 
the procedure is very slow. A grievance in respect of 
delay came to my knowledge a short time ago, in which 
the decision was given five to six years after the happening 
of the collision. 

I therefore propose that all the countries which have 
agreed to the adoption of the British regulations for the 
prevention of collisions at sea should agree that all questions 
of damage between a merchant ship and a Government ship 
should be referred to an International Tribunal, say, the 
Hague Tribunal ; that that Tribunal should formulate a 
uniform mode of procedure in such cases ; and that the State 
to which the Government ship belongs and the owner of the 
foreign ship should be at liberty to appoint their own repre- 
sentative, whatever his nationality may be, to appear before 
such Tribunal on behalf of his principal. 

F. Fredericksen. 

ELECTION OF PRESIDENT OF THE ASSOCIATION. 

Sir Walter Phillimore having vacated the Chair, it was 
again taken by the President. 

Mr. Cephas Brainbrd (New York) : I am not aware that it 
has ever been my fortune to render this Association any real 
service, but an opportunity is now afforded me for doing it 
substantial good, and I embrace the opportunity with genuine 
pleasure. It is the nomination of the Honourable Mr. Justice 
Phillimore as President. All who have met him at these 
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Conferences appreciate the tact, urbanity, and sound sense 
which always mark his participation in our work (Hear ! 
hear !) His large knowledge touching the important topics 
with which this Association has to deal, and his sympathy 
with its purposes, combine, I am sure, to make this proposi- 
tion eminently satisfactory to all. I therefore beg to nominate 
the Hon. Mr. Justice Phillimore for the post of President of 
the Association. (Applause.) 

Mr. Alexander : I have the honour of seconding that pro- 
position. Perhaps I may just explain to the Conference that 
the Eule of the Association is that the office of President is 
tenable for two years only. At the close of the Antwerp Con- 
ference, which had been presided over by M. Beernaert, the 
eminent Belgian Minister of State, we elected him as President 
for two years. That time has now expired and it becomes our 
duty to elect a fresh President. I think we shall all feel, 
especially those of us who have been for a good many years 
connected with the Association, that nothing could be more 
fitting, as has already been said by Mr. Brainerd, than that 
we should elect Sir Walter Phillimore, who for many years has 
been a staunch friend and supporter of the Association. Sir 
Walter Phillimore succeeds to an office which was held by his 
distinguished father, who, as I remember, was some years ago 
President of this Association. All who have studied Inter- 
national Law know the name of Sir Eobert Phillimore, and 
we know very well in connection with this Association that 
Sir Walter Phillimore has followed in the steps of his father 
by his devotion to this extremely interesting branch of law. 
Whilst in practice in London in connection with Maritime 
Law he has always felt a deep interest in International Law. 
One more thing I want to say, and that is, I feel it peculiarly 
appropriate that to-day at this Conference we should elect Sir 
Walter Phillimore, because I know that it has been at a 
peculiar sacrifice to himself that he has come to attend the 
Conference. A Judge in our country has judicial appoint- 
ments which make his leisure and vacation limited. Out of 
that limited vacation Sir Walter Phillimore has found time, 
out of a sense of duty and loyalty to the Association, at some 
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inconvenience to himself, to come over here and take the 
active and admirable part he has done in this Conference, and 
that is one more reason why we should give him the small 
honour it is in our power to confer by electing him President 
of the Association. 

The resolution was unanimously agreed to with applause. 

Sir Walter Phillimorb: Mr. President, Mr. Brainerd, 
Mr. Alexander, and Gentlemen, I thank you very much for 
the honour, which is not a small honour but a great one, 
which you have conferred upon me. I only wish to say 
this one word more, that though Mr. Alexander may have 
been right in saying, and is right in saying, it was at 
some individual sacrifice that I came here, I have been more 
than repaid by the kindness of the people of Norway. 

Mr. G. G. Phillimore : By the direction of the Executive 
Committee I have to move the following appointments as 
Officers of the Association : — That we should elect as Vice- 
Presidents for Norway, our eminent President of this Con- 
ference, Mr. F. V. N. Beichmann, and Dr. Oscar Platou ; and 
as Members of the Council of the Association, Mr. J. Andersen 
Aars, who has done so much to make the Conference a success, 
Mr. Eeidar Due, Christiania, Mr. Anders Faerder, Christiania, 
Mr. G. Fliflet, Christiania, and M. Georges Marais, Avocat 
a la Cour d'Appel, Paris. 

Mr. J. Bell White (London) : I second that resolution 
with pleasure. 

The motion was unanimously agreed to. 

VOTES OF THANKS. 

Dr. B. F. Trueblood : Mr. President, I have the following 
resolution to offer, and I have the greatest pleasure in offering 
it. I have had the privilege of attending Conferences in many 
countries and have been a participant in the most cordial and 
graceful hospitality of the citizens of the different countries 
in entertaining Conferences, but I think I may say with all 
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sincerity that in all the years of my attendance at these 
meetings I have never experienced a finer and more delicate 
and more generous hospitality than has been given us here. 
(Applause.) I am sure we shall all regret to go away. We 
shall be glad to return to our homes and our work, but we 
shall all go away with a certain feeling of regret. For 
myself I say that I wish I could stay in Norway for some 
years and experience some more of this fine and delicate 
Norse hospitality. In fact, I went so far the other night as 
to put on the Norwegian flag, and I never felt more patriotic 
towards my own country than when I was wearing it. I 
have great pleasure in offering this Vote of Thanks : — " That 
the best thanks of this Conference be tendered to the 
Exchange and Chamber of Commerce Committee, the Muni- 
cipal Authorities of tbe City of Christiania, the Norwegian 
Barristers' Society, and all the other Members of the Recep- 
tion Committee for the valuable assistance and support which 
they have extended to the Conference, and for their cordial 
welcome and generous hospitality," and also, as we shall all 
understand, the kindness of the ladies yesterday afternoon 
and at other times, is included in this Vote of Thanks. I 
submit this resolution with great pleasure. 

Mr. Weib Brown (London) : I have much pleasure in 
seconding that resolution. I can only heartily endorse 
everything tbat Dr. Trueblood has said. In fact, it has 
appeared to me that every single Norwegian that I have 
had the pleasure to meet must have been a member of 
the Eeception Committee ; the reception is so cordial from 
all the people one meets in Christiania that it seems as if 
it were a sort of universal welcome. On many other occa- 
sions I have been in cities where we have been heartily 
welcomed, but I never remember such a general feeling of 
being at home, and the whole of Christiania appear to have 
resolved themselves into a vast reception committee of wel- 
come. I therefore have great pleasure in seconding the 
resolution. 

The motion was carried unanimously. 
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Mr. J. Andersen Aars : Mr. President and Gentlemen, 
in acknowledging on behalf of the Exchange Committee of 
Christiania the Vote of Thanks which you have kindly 
granted to that Institution, I beg to say that it has been a 
very great pleasure and honour, not only to our Committee 
but to all those who have taken part in the Conference 
here, to see you, Gentlemen, and to be present at the Con- 
ference, and I can assure you that it is for my Committee 
a great honour to have in this way connected its name with 
the International Law Association. I thank you. Gentlemen, 
for having had the Conference in Christiania. 

Dr. Evans Darby : Mr. President and Gentlemen. It is 
a doubtful case whose commendation depends on the skill 
of the advocate. Happily the resolution which I have to 
propose is not of that description. It commends itself : I 
have to submit to the Conference the following : — " That 
the hearty thanks of this Conference be given to its Presi- 
dent, Mr. Beichmann, for his admirable conduct of the pro- 
ceedings.*' The only difficulty I feel in moving this resolution 
is that any remarks must be of a personal character, and it is 
always a delicate matter to speak freely in the presence of the 
person who is interested. The conduct of a deliberative 
assembly like this depends very much indeed upon the personal 
character of its President. He may be a man of learning and 
ability, but if he has an unfortunate manner he may spoil the 
whole of the proceedings. We have, I think you will agree, 
been most fortunate in the President of this Conference. Mr. 
Beichmann has followed every point that has arisen not only 
with the closest attention, but with that wonderful acuteness 
which has enabled him to take it up immediately and to make 
the best of it. His urbanity and courtesy have been manifest 
all the way through the proceedings, and they have been 
crowned by that illuminative smile of good humour which 
has thrown a radiance over everything. There is one word in 
the resolution which I think aptly expresses what I should 
like to say with reference to his Presidency. I move that the 
hearty thanks of this Conference be given to Mr. Beichmann. 
That is just the word — the heartiness of his manner, words, 

19 
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and proceedings is the justification for my urging you to 
adopt this resolution with the utmost heartiness. 

Mr. E. H. Sbligmann: Mr. President and Gentlemen, I 
have the great honour of being called on to second this 
resolution. I should like to have said something, but after 
what Dr. Darby has said I really do not find anything more 
to add, except that I may say we all agree completely with the 
words which Dr. Darby has made use of. 

The motion was carried unanimously. 

The President (in French) : Au nom de Thonorable 
Sir Walter Phillimore, de Mr. Brainerd ainsi qu'en mon 
propre nom j'ai Thonneur de vous presenter nos remerci- 
ments chaleureux. Pour mon propre compte j'aime a y 
ajouter que grace a Tassistance pr6cieuse que m'ont accorde 
mes coUegues ainsi que MM. les Secretaires, MM. Alexander, 
G. Phillimore, Fliflet et Due, la charge dont vous m'avez 
honore n'a eu pour moi que des agrements, et je les prie 
d'agreer mes remerciments sinceres. Les excellents travaux 
qui en grand nombre ont 6te prepares pour cette Con- 
ference ont donn6 a leurs auteurs une juste pretention a 
notre reconnaissance, dont je me felicite de servir d'inter- 
prete. lis auront certainement contribue a faire avancer 
considerablement la solution des problemes, dont nous avons 
eu a nous occuper, meme dans les cas ou la Conference a 
cru devoir abstenir de formuler des resolutions definitives. 
Et du grand interet que les journaux norvegiens ont consacre 
aux deliberations de la Conference j'ose tirer des augures 
pour rimportance de nos travaux. 

(In Norse) : Paa Veym af Sir W. Phillimore y Mr. Brainerd 
legerom paa egre Veyne billader jiy miy at udtale vor 
oprigtige Tall. Tor mit ezit Vedhommende maa jiy faa Lov 
til at udtale at den vserdi fulde Assistance, jiy har faaet 
af kim Kolleger legesom oyran af Dhrr. Sekretarer, har gjart 
mig Udforelsen af delbe Arefulde Hverr meysh behagiliz. 
Jeg er dem meym Erlzindblizhed Steyldiz an bedes, dem 
modtags sussi Tak. De talrige, instraktive az udmarhide 
Arbeider om de foreliggende Emner, eom har vareb udarbeidst 
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til denne Konference geviz ihlu blat disse Herrer et Krav 
paa vor Tahnemmelished, som del er unz en Glude at geve 
Udbryhfor. Min de bar oysaa udenal Toivl bragt Lasningen 
af de Upgaver som forelaa tel dette Mode et gadt Sbridt 
narmere oysaa paa de Punk ber hvor Konf^rencen bar fundet 
at burde udsalbe Afzyorelsen. I den stove Interesse som 
Kenhervarende Presse bar vist Forhandlingeme ser jeg et 
godt Omen for Models blwende Betzdinuz. 

Mr. Bell White (London) : Mr. President, Sir Walter 
Phillimore, Ladies and Gentlemen, the important Vote of 
Thanks which I have to propose should have been entrusted 
to my eloquent and learned friend, M. Marais, who has so 
very ably, I think, represented here at this Conference his 
great nation with that ability, and that eloquence, and that 
courtesy of manner that distinguish his countrymen — and 
particularly the members of our great profession — wherever 
they go. Shortly before starting to come over to this 
country, I had the honour of entertaining in London a 
distinguished American, the head of the great Theological 
College in the United States that, I believe, has given to 
America some of its greatest bishops. He was much in- 
terested when I told him all about the work we were going to 
do over here, and he said : " Sir, the Association is engaged 
in a great work, and I think that every member of the 
Association may truly be described as an apostle of peace." 
I think it is a happy coincidence that we, who have been 
described as the apostles of peace, should, I believe, be the 
first to hold a meeting in this Institute that has been 
dedicated by its noble founder to the purpose of promoting 
in every way the welfare of mankind. It is a happy 
coincidence, and I hope it is a good omen for the work 
that lies before the Institute. I have to propose : — " That 
the warm thanks of the Conference be given to the Nobel 
Committee of the Norwegian Parliament for their kindness in 
placing these fine rooms at the disposal of the Conference." I 
have much pleasure in proposing that Vote of Thanks and in 
coupling with it the name of the Secretary, Mr. Lange, in the 
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absence of the Chairman, Mr. Lovland, for his coartesy and 
geniality, which have made us all really feel that we were per- 
manent and not temporary members of this Institute. 

Mr. A. C. Schroder (Zurich) having seconded the motion, 
it was unanimously agreed to. 

Mr. Lange : In the absence of the Chairman of the Com- 
mittee, Mr. Lovland, and in the deeply-regretted absence of 
the other members of the Committee, I have great pleasure 
in acknowledging this Vote of Thanks, and to say that as 
great as the pleasure of the Committee has been in being 
able to place these rooms at the disposal of the Association, 
so great will be the regret of the Chairman and of the 
members that it has been quite impossible for them to attend 
the meetings of the Conference. 

Sir Walter Phillimore : I have only further to announce 
that the question of the date and place of the next meeting 
of the Conference has been under the consideration of the 
Executive Council this morning. No conclusion has been, as 
yet, arrived at. We have hopes that we may receive an 
invitation from one of the principal towns in Germany, and 
that our next meeting may be held in one of the towns in 
that Empire. At the request of the President I declare that 
the Conference is now at an end. 

The Conference rose at 1 p.m. 

The members of the Conference were subsequently enter- 
tained at dinner by the Municipality of Christiania. 
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APPENDIX A. 



OBSTACLES TO THE GENERAL ADOPTION OF THE 
PEACTICE OF ARBITRATION IN THE PRESENT 
CIRCUMSTANCES OF THE STATES OF EUROPE 
AND AMERICA. 

Written (by request) for the " International Conference for 
THE Reform and Codification of International Law," 
to be held at Geneva in the month of Augmt, 1874. 

By Sheldon Amos, M.A., 
Professor of Jurisprudence, University College, London. 

It might have been anticipated that the value of Arbi- 
tration as a resource for terminating international disputes, 
and for preventing war, would be rated very differently by 
the humane philanthropist and by the practical politician. 
The philanthropist, smitten with a genuine sense of the 
horrors of war, and of the accumulated moral evils which 
follow in its wake, seeks refuge in some more or less highly- 
organized system of Arbitration, and invites the nations of 
the world to find in it a substitute of peaceful litigation 
for the irregular and uncertain arbitrament of the sword. 
In his generous enthusiasm, however, he is too prone to over- 
look historical antecedents, and to miscalculate the effect of 
existing tendencies. Captivated with the beneficial results 
of an Arbitration resorted to for one purpose, he believes, 
without further inquiry, that it is equally available for all 
purposes; and gratified with the facility with which some 
two special nations compose their differences by the use of a 
strictly judicial process, he readily draws the conclusion that 
no sort of difference can exist between any two other nations 
which may not be instantaneously resolved by a like friendly, 
or at the least orderly, proceeding. 

The practical statesman, on the other hand, is apt to take 
a view too violently opposed to this. He is conversant with 
what may be called the " fret " of human affairs as exhibited 
in international relations, that is to say, with the sudden and 
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almost unaccountable waves of passion, of prejudice, of 
jealousy, of misunderstanding, or of irritation, which are 
aroused so suddenly, spread so rapidly, and are allayed so 
hardly and tardily. He knows, too, that leading States are 
usually determined in their mutual political action by con- 
sistent schemes of policy, which are the ultimate expression 
of historical antecedents, physical situation, and national 
character. He knows, too, that even in the general pursuit 
of a consistent course of action States are constantly deflected 
from their main purpose, and induced, temporarily, to change 
their policy, and thus to baffle the calculations of the most 
astute of their neighbours. 

Being practically cognizant of these and other facts of a 
like bearing, it is no matter of surprise that the statesman 
should be tempted to treat ambitious theories of Arbitration 
as little better than Utopian dreams. He may be as much 
averse to war as the unperplexed philanthropist, and yet he 
may estimate very differently the quantity and the force of 
the elements out of which wars necessarily emerge. It 
is likely enough, indeed, that the statesman who is deeply 
immersed in the existing complications of international life 
will be persistently disposed to over-rate the magnitude and 
importance of these complications. His habits and disposition 
will lead him to regard as the only essential and unchangeable 
elements and influences those which are alone recognizable 
at present. He will be in danger of treating even the best- 
laid schemes for gradually introducing more purely moral, and 
therefore legal, relations into the society of States as foolish, 
if not pernicious, chimeras. 

There is no doubt that the philanthropist has to learn 
from the statesman that the past cannot be ignored, nor sen- 
timents of order, law, and peace manufactured at command ; 
but it is equally true that the statesman has also his own 
characteristic foibles to grapple with, and he may well take a 
lesson from the too sanguine philanthropist to the effect 
that what has been and what is are no measure, in interna- 
tional any more than in national politics, of what is to be ; 
and that, albeit no institution or practice can be changed 
suddenly, there is none which may not, and no bad one which 
will not, be transformed gradually. The rapidity of the trans- 
formation will depend on the energy and wisdom of those who 
betake to themselves the task of effecting it. 

It will thus have appeared that no course can more conduce 
to draw nearer to each other the philanthropist and the diplo- 
matic statesman than that of precisely analysing the real 
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nature of the obstructions to a general introduction of that 
sort of solution of international differences which is meant by 
Arbitration. This analysis will most conveniently be pro- 
ceeded with by first mentioning certain distinct senses in 
which the term Arbitration is used ; and then, secondly, 
examining and enumerating the conditions essential to the 
success of an Arbitration ; at the same time testing, in view 
of each of these conditions successively, the existing relations 
of the European and American States. 

I. — The following are distinguishable senses in which the 
term Arbitration is used : — 

(1.) The term is sometimes, though incorrectly, used to 
express every sort of peaceable interposition of any State in 
the contentions between two other States, or in the contentions 
between the Government of another State and a revolting 
portion of its population. Such an interposition may assume 
different forms, and take its rise in a variety of ways. Thus 
it may be nothing more than a friendly offer of services to 
both sides in the dispute, coupled, possibly, with advice or 
with suggestions of terms of conciliation ; or it may be that 
sort of violent interference which the late Emperor of the 
French seems to have desired England to share with him in 
the struggle between the Government of the United States 
and the revolting Southern States. Such an interference, 
also, took place, under the pretext either of humanity or of 
maintaining public European order, on the separation of 
Belgium and Holland, and of Greece and Turkey. In these 
cases, the interfering States necessarily dictate in a consider- 
able degree the terms of peace and the future relations of the 
discordant parties. So, again, the interposition may be 
scarcely distinguishable from an alliance, the moral sympathy 
with one of the disputants being so clearly expressed, and an 
actual alliance, with all its belligerent responsibilities, being 
in that case always near at hand. 

It is inconvenient to call interposition of any of those 
kinds ** Arbitration,*' inasmuch as some of the essential 
elements of a true Arbitration are necessarily wanting. 
'^Mediation" is the true generic term to express all that 
sort of interposition which calls rather for diplomatic skill 
and political inventiveness than for the mere judicial faculty 
of holding a balance between competing claims whether 
legal or moral. 

(2.) Arbitration, more strictly so called, means something 
different according to the machinery supposed to be employed 
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for calling it into existence. It being premised that the 
essential characteristic of an Arbitration is judicial, rather 
than political, faculty and function, the tribunal may be 
created in a variety of ways. Dr. Woolaey, in his learned 
essay in the " International Eeview," has shown that 
nothing is more familiar, both in ancient and modern times, 
than for Confederacies of States to provide in their Articles 
of Confederation simple tribunals of a representative charac- 
ter for the ready decision of disputed points arising out of 
the construction of the terms of the Confederation. 

(3.) So, again, even when States are not confederated, 
provisions have been constantly inserted in treaties, as by 
anticipation, for referring to special Arbitrators disputed 
questions which may arise, from time to time, out of the 
interpretation of the treaty. A general provision of this 
sort, to which all civilized States are invited to be parties, 
is contained in Mr. Dudley Field's scheme of a Code of 
International Law, and is so moderate and reasonable in 
its character that it well deserves attentive consideration. 

(4.) Still more ambitious, though (as Dr. Woolsey has 
established) unhappily chimerical, schemes of universal and 
permanent Courts of Arbitration are entertained on all sides, 
and have, indeed, occasionally been countenanced even by 
thinkers of repute. It is not necessary to dwell upon the 
value of the schemes at present, the less so as (even on the 
most favourable estimate) the adoption of any one of them 
is not so much as on the horizon of probability at present. 

(5.) The kind of Arbitration to which attention has of late 
been chiefly directed is one in which the Arbitrators are chosen 
for a single definite purpose under a special treaty. The 
object is to move out of the way some more or less long- 
standing obstacle to harmony between two States by obtain- 
ing a final decision from a tribunal in the competency and 
impartiality of which the parties confide. This kind of 
Arbitration is not distinguishable in principle from that 
already alluded to as occasionally provided for by treaty 
for the solution of difl&culties of interpretation so often as 
they hereafter present themselves. In both cases, questions 
of fact, of law, and of judicial discretion, as well as of bare 
legal logic, may, and generally must, alike present them- 
selves. 

11. — The next consideration is as to the conditions that 
must be present in order to ensure a successful Arbitration. 
These conditions are : (1) confidence by the referring States 
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in the competency and in the impartiality of the Arbitrators ; 

(2) the feasibility of formulating the questions referred in 
such a way as to render a decision so much as possible ; 

(3) the existence of a body of general rules and principles, 
legal and moral, to which the decision must conform. Ac- 
cording to the presence or absence of these conditions in the 
society of European and American States at this moment will 
be the amount of obstruction to the adoption of a general 
practice of Arbitration. 

(1.) There are two sorts of confidence which may be 
reposed in an Arbitrator; one that may be called an " official " 
confidence, and the other, a genuine confidence. 

The ** official" confidence is founded on the modes in 
which the Arbitrators are appointed, and on the recognition 
of certain axiomatic formulae which are only so far true as 
that it is more convenient to assume their general truth than 
to allow their actual truth to be incessantly called in question. 
They are, indeed, fictions of International Law, and have no 
necessary correspondence to actual political facts. Of such a 
kind are the doctrines that all States are equal in dignity and 
political worth; that Neutral States are neutral in senti- 
ment as well as in action ; that the Government of a State 
always and adequately represents the sentiments and wishes 
of the population of the State ; that the Diplomatic Agents 
of a State fully personate their Government; and that States, 
whether engaged or not engaged in war, are sincerely wishful 
for peace. 

These positions are, for purposes of convenience, not 
allowed to be publicly controverted ; yet, even at the best, 
they only very approximately represent the real state of the 
facts. But when an Arbitrator is chosen from any one State 
to form part of a tribunal to adjudicate on differences existing 
between two other States, the genuine confidence will fall 
short of the official confidence by the exact breadth of the 
variation of these formal doctrines from the actual truth. If 
no two States are really equal to one another in any single 
respect ; if exact correspondence of policy and intention, both 
between a Government and its subjects, and between a Govern- 
ment and its Diplomatic Agents is unattainable; if States are 
as often desirous of war as of peace ; then an Arbitration, which 
proceeds solely on the truth of the opposite assumptions, must 
proportionately fail to command genuine confidence. 

It is scarcely necessary to do more than indicate the 
obstacles to Arbitration presented on this ground in the present 
condition of the European and American States. However 
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plausibly impartial may be the modes in which Arbitrators 
are chosen, it is still true that, for all matters in which the 
national sentiment of honour or the national perception of 
important interests at stake are awakened, the confidence in 
any public tribunal, however constituted, must be solely 
ofl&cial and not genuine. It is never to be forgotten that the 
States of Europe have only recently begun to emerge from 
the chaotic confusion in which the religious and dynastic or 
(so to speak) diplomatic wars of the sixteenth and seventeenth 
centuries enveloped them. The present is eminently a century 
of revolutions —with all the vacillations of strength and influ- 
ence, the half-formed and scarcely-conscious aspirations, the 
fluctuating and incalculable policy, which ever-changing in- 
ternal political conditions imply. 

Again, each State is closely entangled in the meshes of its 
own past acts, traditions, and policy. It is generally ham- 
pered or, at least, restricted in its freedom by Treaty obliga- 
tions which are of the most varied sorts, and which have 
often been imposed under circumstances the reverse of those 
which now exist. As popular institutions progress (and, in 
spite of some indications to the contrary, they are progressing 
everywhere), a conflict of internal policy is constantly dis- 
cernible between Executive Governments in persistent pursuit 
of long-sighted ends, and popular Assemblies eager to under- 
stand, to master, and to discuss every diplomatic movement. 
Any real or even apparent harmony in continuous action, 
extending over a long term of years, is becoming more and 
more impossible, and to that extent it is to be feared that, 
until the internal elements of States have organized them- 
selves afresh, the future conduct of States can be less and less 
confidently relied upon. 

Such being the actual and undeniable condition of the 
facts, it is not surprising that the construction of a satisfactory 
Court of Arbitration for the solution of any but the simplest 
problems seems at present almost hopeless. It can only 
become matter of reasonable practical interest when the above 
obstacles are removed. Thus every measure which helps 
gradually to remove these obstacles helps, to that extent, to 
facilitate the introduction of a general system of Arbitration. 
As the equality of States — that is, the equality of moral 
value, of power of making precious spiritual and economical 
if not dynamical contributions — becomes not merely a legal 
formula, but an irrefutable fact ; as States and their popula- 
tions come to hate War, and sincerely to desire Peace ; as the 
Government of each State comes more adequately to repre- 
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sent the population ; and as the population grows to be better 
informed, more far-sighted, more awake to their true interests, 
and less swayed by sudden gusts of passion and prejudice ; 
then, and not till then, will a genuine confidence in the impar- 
tiality of Arbitrators become as familiar as it is now almost 
inconceivable. 

The second (2) condition for a successful Arbitration was 
said to be that the questions referred to the tribunal should 
admit of being formulated in such a way as to render a 
decision possible. This means that the Court must ba called 
upon to affirm a logical proposition, or to ascertain the state 
of disputable facts, or both, and to dictate a course of action 
as a practical consequence. 

The meaning and application of rules of International 
Law, the construction of treaties and other documents, the 
settlement of boundaries, the assessment of damages or of 
compensation, are matters that obviously fall within the 
province of a Judicial Tribunal ; and, were questions of this 
sort the only matters which involved international disputes, 
the obstacles to the general adoption of the practice of Arbi- 
tration would be largely reduced. 

But, unfortunately, it happens that these are the least 
important of the causes of international disputes. They are, 
at best, the pretext of the most important of these disputes. 
The real questions in dispute, as often as not, are still, as they 
have been for hundreds of years past, whether a growing 
State shall or shall not be allowed to expand indefinitely, at 
the cost, not only of its neighbours, but of the equipoise of 
the whole system of States; whether or not the time has 
arrived at which a State is strong enough to escape from 
obligations it made when it was weak, or to recover territory 
it has long lost ; whether, again, the dignity or so-called 
** honour" of a State has been offended in such a way that no 
reparation is possible but such as is usually sought in War. 

All these are political, or diplomatic, and not legal ques- 
tions. They are matters as to which, so long as they exist, 
no decision of third parties can ever carry satisfaction with it. 
The true solution of such difficulties must be sought by 
gradual civilizing processes, and not by inopportune empirical 
mechanism. Every measure that tends at once to create, to 
organize, to refine, and to fortify a right sentiment of public 
opinion in Europe, tends so far to induce States to abate 
unjust pretensions, to be calm and self-restrained in their 
manifestations of injured feeling, and to be ready, at every 
possible point, to be content to substitute legal claims and 
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processes for demands and proceedings to the satisfaction and 
conduct of which mere logic ceases to be applicable. 

The third (3) condition for a successful Arbitration is that 
a recognized body of general rules and principles should be 
in existence, to which the decision must conform. 

A judicial decision always implies the existence of a rule 
or standard to which reference is made. The rule or standard 
may be either legal or moral, and it may either be ascertainr 
able (if not ascertained) with the utmost precision, or the 
nature and extent of it may admit of indefinite dispute. Thus 
the whole judicial process may consist of as many as four 
distinct ratiocinative acts, and must consist of three of them. 
The Judge has to determine — First, What are the actual 
facts of the case out of which the controversy has arisen ? 
Secondly, What is the general rule of law applicable to 
facts of this kind ? Thirdly, What is the special rule which 
exactly regulates the particular facts under consideration? 
Fourthly, What is the kind and amount of redress, compen- 
sation, or penalty to be awarded ? In most cases, no more 
than one or two only of these elements of the inquiry are 
distinctly presented, no occasion arising for bringing the rest 
into relief. And the distinctness of the separate investiga- 
tions into the general rule of law applicable to cases of the 
sort, and into the special rule applicable to the particular 
facts of the present case, is likely enough to be neglected, 
owing to the fact that the general rule spontaneously presents 
itself to the mind, and no one cares to controvert it, while all 
the real dispute centres round its special application. Never- 
theless, if there were no general rules in existence, or if their 
nature and extent could only be ascertained after an indefinite 
amount of debate, — and even then, perhaps, not without in- 
curring the chance of the controversy being re-opened afresh 
at the earliest opportunity, — a judicial decision would be 
either impossible, or proportionately unsatisfactory. 

Hence, in estimating the practicability of forming among 
States the habit of general recourse to Arbitration, it becomes 
a matter of serious moment to consider how far there exists 
any uniform body of legal rules and moral principles, which 
can always be counted upon as the basis of a legal argument 
and judicial sentence. Of course it is always possible by 
treaty peremptorily to forge general rules in accordance 
with which Arbitrators appointed by the treaty shall make 
their award. This is usually done when mere questions of 
fact are in dispute, or when (as in the Washington Treaty) 
the parties meet on such a friendly footing that they consent 
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to waive differences of opinion as to the true construction of 
rules of law. But the main demand for general recourse to 
Arbitration is based on the assumption that States cannot 
otherwise agree to waive their rival pretensions, and that only 
by a judicial decision can they be induced to abate them. 
Thus, Arbitration, if it is to be of any use for the purpose of 
preventing War, must itself solve the difficulties which call 
for it, and not look to have them all put out of the way 
by preliminary treaties. 

The question, then, turns upon how far the present condi- 
tion of International Law, and the existing similarity of moral 
sentiments in different States, combine to supply a sufficiently 
solid basis for international judgments. 

It is not necessary here to dwell upon the present aspects 
of International Law. That body of law is, indisputably, 
very far removed as yet from having all the certainty, the 
compactness, and the richness of material, which are indis- 
pensable if it is to become a generally recognized standard to 
which the awards of all Arbitrators are henceforward in- 
variably to conform. Nevertheless it is not only capable of 
indefinite improvement, but the true paths to this improve- 
ment are obvious to all. One chief bane in the upward 
course of International Law, especially of late years, has been 
the narrow and indiscriminate patriotism of some of the 
writers who are authorities upon it. It is no part of the 
writer on International Law to lend himself unscrupulously 
to defend the policy and traditions of his own country, and to 
abuse the conduct of his country's enemies. If any man 
ought to be a universal neutral surely it is the exponent of 
International Law; and he is the truest patriot who best 
points out to the statesmen of his own country what is the 
true road to right, not he who abets them in all they do, 
careless whether it be right or wrong. 

The gradual improvement of International Law, both in 
its substance and in its form, especially when undertaken by 
the joint and harmonious enterprise of competent students in 
all countries, will thus tend to supply an essential condition 
to the more habitual use of Arbitration. All that conduces 
to familiarize the populations of different States with each 
other's modes of thought and feeling similarly equalizes the 
moral standard and thus tends in the same direction. 

It appears then that the adoption of a general system of 
Arbitration presupposes States to have been completely trans- 
muted from political rivals into actual legal equals ; that the 
obstacles to the immediate adoption of such a system, though 
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they seem now to be insuperable, are nevertheless removable 
in the future by the action of general and modifiable causes ; 
and that the rapidity of this action may be greatly accele- 
rated by conscious and well-directed political prevision. 
Among the conditions essential to the general and successful 
use of Arbitration, the only one which can be ameliorated by 
direct effort is that which concerns the improvement of Inter- 
national Law both in substance and form. It need not be 
said that insistence upon a recourse to Arbitration in all 
matters to which it is already confessedly applicable must, 
even as things are, do much to enlarge its range, and pro- 
gressively to remove the obstacles which continue to withstand 
its universal adoption. 
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APPENDIX B. 



EEPOET OF THE EXECUTIVE COUNCIL 
FOR 1903-1904. 

1. — The Council has met four times in London since the 
Antwerp Conference. It is glad to be able to report that the 
past year has witnessed a considerable advance of international 
practice along the lines of International Arbitration and in the 
direction of Unification of Maritime Law, and the Council has 
taken steps itself for this latter purpose. The Committee on 
Company Law is considering the question of uniform international 
rules for the recognition of foreign companies. In the matter 
of execution of Foreign Judgments, English members have 
submitted to the Rule Committee of the Supreme Court for 
consideration an amendment to the existing rules on this point 
(Order XIV.). The object of this would be to apply the remedy by 
summary procedure to foreign judgments nominatlm (instead of 
this being an implied right only, as at present), and enabling the 
executory judgment so obtained to be pronounced in open court 
and in a reasoned form {motive) ; and this will go some way 
to meet the obstacles to an agreement in this matter between 
Great Britain and Belgium, pointed out by M. de Leval at the 
Antwerp Conference. 

2. — ^In International Arbitration a number of treaties for the 
application of the principle in oases of International disputes, 
before the forum of the Hague Tribunal, have been concluded. 
The first of these was that between Great Britain and France, in 
support of which the Council organised a Conference of British 
expert opinion on July 22nd, 1903, and which was signed on 
October 14th, 1908. On this occasion the Council passed a resolu- 
tion congratulating its colleague, Mr., now Sir Thomas, Barclay, 
on the important part which he had taken in preparing the public 
opinion which had led to so favourable a result. With regard 
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to the idea of an Anglo-American Treaty, the Council addressed 
letters to the General Council, of the Bar and the Council of the 
Law Society, inviting their attention to a report made to the 
Council by Sir Thomas Barclay of the strong feeling which he 
had found on the occasion of his recent visit to the United States 
in favour of the conclusion of a Treaty of Arbitration, and asking 
for their support. At the Annual Meeting of the English Bar in 
April last, on the motion of Sir Edward Clarke, K.C., seconded 
by Mr. Carver, K.C., a resolution was passed expressing strong 
approval of the conclusion by Great Britain of general arbitration 
treaties with other countries, and the manifestations in Canada and 
the United States in favour of a similar Anglo-American Treaty, 
and trusting that the General Council of the Bar would take 
advantage of any opportunity of co-operating with representatives 
of the legal profession in Canada and the United States for the 
attainment of this object. The Council of the Law Society passed 
a resolution in similar terms, and the delegates sent by the Bar 
Council to the Universal Jurists* Conference at St. Louis in 
October last were requested, should opportunity occur, to inform 
the Conference of the resolution of the meeting of the Bar. 

Treaties of Arbitration under Art. 19 of the Hague Convention, 
similar in terms to that between Great Britain and France, have 
since its date been signed as under : — 

Between Great Britain and Italy, Spain, Germany, Sweden and 
Norway, Portugal, Switzerland, and the United States ; the last 
named having been signed on the 12th inst. 

Between France and Italy, Spain, Sweden and Norway, and the 
United States. 

Between Spain and Portugal. 

Between the United States and Germany, Switzerland, Portugal, 
and Spain. 

Between Switzerland and Belgium. 

These treaties agree to refer to the arbitration of the Hague 
Court all differences of a juridical character, or arising out of the 
interpretation of existing treaties, on condition that they do 
not affect the vital interests or the independence or honour of the 
contracting parties or affect the interests of a third party. The 
Netherlands and Denmark have concluded a treaty agreeing to 
submit to the Hague Court all differences which may arise between 
them, without exception. 
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We have also to report the judgment of the Commission 
appointed to settle the difference between the United States and 
Great Britain with regard to the frontier of Alaska, signed by Lord 
Alverstone (whose name holds permanently the pre-eminent rank in 
our Association) and the three American Commissioners. 

8. — Acting on the resolution passed at the Antwerp Conference, 
the Council again took steps to urge upon the British Foreign 
Office the desirability of the British Government taking part in 
the diplomatic Conferences which the Belgian Government had 
proposed to the other Maritime Powers for the consideration of the 
draft treaties on Collision and Salvage adopted at the Hamburg 
Conference of the Comity Maritime International in 1902. A depu- 
tation was received by the Marquis of Lansdowne on March 8rd 
at the Foreign Office, composed of delegates from the following 
bodies : — The General Council of the Bar, the Council of the Law 
Society, the Committee of Lloyd's, the Chamber of Shipping of 
the United Kingdom, the Liverpool Chamber of Commerce, the 
Liverpool Steam Ship Owners' Association, North of England 
Steam Ship Owners' Association, Glasgow Chamber of Commerce, 
Glasgow Ship Owners' Association, and the International Law 
Association. The deputation was introduced by Mr. Charles 
McArthur, M.P., and the Secretary of State — who was addressed 
by Mr. Carver, K.C., Mr. English Harrison, K.C., Sir John Gray 
Hill, Mr. Anderson, Sir John Glover, and Mr. de Rougemont — 
promised that the Government would consider the matter. The 
Hull Chamber of Commerce and Shipping subsequently addressed 
the Foreign Office for the same purpose. A letter was, however, 
received by Mr. McArthur on June 18th from the Foreign Office, 
stating that, after careful consideration, the Government had come 
to the conclusion that it was desirable, in accordance with previous 
decisions, that they should decline to be officially represented at the 
proposed Conference ; but subsequently in Parliament it was stated, 
on behalf of the Government, that it would take steps to inform 
itself of the proceedings of such a Conference, and would consider 
in a most friendly spirit any proposals made by it which should be 
thought to be beneficial. 

4. — In connection with this matter, the Maritime Law Com- 
mittee appointed to cooperate with the Comit6 Maritime Inter- 
national has been reconstituted as follows: — Eight Hon. Lord 

20 
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Alversfcone (Lord Chief Justice of England), Hon. Mr. Justice 
Phillimore, His Honour Judge Raikes, E.G., Sir John Gray Hill, 
Mr. Charles McArthur, M.P., Mr. T. G. Carver, K.C., Mr. W. 
Arnold, Mr. K. W. Elmslie, Mr. R. G. Marsden, Mr. W. H. Cooke 
(London Chamber of Shipping), Dr. C. Stubbs, Sir Thomas 
Angier, Sir John Glover. 

5. — The Conference of the Comit6 Maritime International, 
held in September last at Amsterdam, was attended by many 
members of the Association, and a third draft treaty dealing virith 
bases of jurisdiction in Collision and Salvage was passed. The 
General Council of the English Bar also sent representatives. It 
was announced that the holding of an official Conference to consider 
the former draft treaties was practically assured. 

6.— On the occasion of the completion by Dr. Sieveking of 
twenty-five years* service as President of the Hanseatic High 
Court of Appeal at Hamburg, dating from the foundation of the 
Court, the Council addressed a letter of congratulation to its 
honoured colleague. 

7. — The Council was represented at the Universal Jurists' 
Conference at St. Louis in September last by the Hon. Mr. 
Justice Kennedy, who delivered an important address on Foreign 
Judgments. 

8. — The Council appointed Mr. J. G. Alexander and Dr. Evans 
Darby as delegates to the Peace Congress held at Boston in Sep- 
tember last. A report from them on the proceedings of the Congress 
has now been received and is appended. 

9. — The Council has received an invitation from the Exchange 
and Chamber of Commerce of Christiania to hold its next Con- 
ference in that city early in September, 1905, which will enable it 
to fulfil a long-standing desire to meet in one of the Scandinavian 
capitals. Among the subjects suggested for discussion are : — 
International Definition of Contraband of War, an International 
Prize Court of Appeal, and the adherence of Great Britain to 
the Berne Convention for International Railway Transport of 
Goods. 

10. — As there was no Conference this year, and therefore 
no Report to issue, the Council is considering the question of 
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reprinting in an enlarged form the reports of the Third and Fourth 
Conferences at the Hague and at Bremen in 1875 and 1876, at 
which many subjects of such present interest as reduction of 
armaments, obligatory declaration of war before hostilities, and 
the like were discussed. 

11. — The Council regrets to report the deaths of the following 
members during the past year : — 

Commander Giuseppe Mingotti, Genoa ; F. E. Coudert, New 
York ; Sir John Scott, K.C.M.G., London ; Et. Hon. Lord Shand, 
London ; His Excellency Don Arturo de Marcoartu, Madrid ; 
Auguste Sartori, Kiel ; Hiram S. Stevens, St. Paul's, U.S.A. ; 
W. Galbraith Miller, Advocate, Edinburgh. 

12. — The annual Balance Sheet is appended, as audited. 
Signed on behalf of the Council, 

WALTER G. F. PHILLIMORE, 

Chairman, 
JOSEPH G. ALEXANDER, 
GEORGE G. PHILLIMORE, 

Hon. General Secretaries, 
December 16th, 1904. 
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APPENDIX. 



EEPORT ON THE BOSTON PEACE CONGRESS, 1904. 

Having been present as delegates of the Association at the 
Thirteenth Peace Congress, held at Boston, Massachusetts, from 
the 8rd to the 8th of October, 1904, we present the following 
report on the proceedings : — 

The Congress was very largely attended, there being over 
1,000 delegates and members, of whom about one hundred were 
from Europe. Its President was Mr. Robert Treat Paine, of 
Boston, President of the American Peace Society, and its Secre- 
tary, Dr. Benjamin Trueblood, Secretary of the same Society, who 
is also a member of our Association. At the opening sitting an 
address of welcome was given on behalf of the United States 
Government by Mr. Secretary Hay, which was responded to by 
the Bishop of Hereford and Mr. John Lund, member of the 
Norwegian Lower House, on behalf of the foreign delegates. 

As usual, the business of the Congress was referred to three 
Committees (Commissions pr^consultatives), who were charged 
to consider and report on the different subjects contained in the 
agenda, and formulate resolutions for the consideration of the 
Congress when desirable. These Committees dealt respectively 
with — 1. Current Events (Actualit6s) ; 2. International Law ; 
8. Propaganda. Dr. Evans Darby was appointed the English 
member of the first Committee, and Mr. Alexander of the second. 

The Committee on Current Events presented two resolutions 
referring to the war between Russia and Japan, the first urging 
the Emperors of these countries to put an end to the awful 
slaughter of their subjects, and the second requesting the other 
Powers signatory of the Hague Convention to avail themselves 
of the provisions of Article 27 of that Convention, and to press 
upon the Governments of Russia and Japan the importance of 
putting an end to the war. These were adopted, together with a 
further resolution asking the President of the United States 
to take the initiative in such action. The Congress also adopted 
a resolution expressing satisfaction at the President's promise, 
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made shortly before, to the members of the Inter-parliamentary 
Conference, that he would take steps towards the convocation 
of a new International Conference resuming the deliberations 
commenced at the Hague in 1899, and expressed the opinion 
that the arrest and subsequent reduction of military and naval 
armaments should be one of the chief duties of such a Conference. 
On the proposal of the International Law Committee, the 
following resolutions were adopted : — 

Treaties of Abbitration. 
" 5. — The Congress records its lively satisfaction at the signa- 
ture of permanent and obligatory arbitration treaties between 
France and Great Britain. Great Britain and Italy. 

France and Italy. France and Spain. 

Great Britain and Spain. Spain and Portugal. 

Denmark and the Netherlands. Great Britain and Germany. 
Sweden and Norway and Sweden and Norway and 

France. Great Britain. 

"The Congress congratulates the Governments of these 
countries on having thus taken further important steps in the 
path of juridical relations between nations, opened by the Hague 
Convention ; and earnestly expresses the hope that the movement 
now in progress for the extension of the provisions of the Hague 
Convention by the conclusion of new treaties of obligatory arbitra- 
tion may speedily be adopted by all the signatories of that historic 
document, and applied without exception to every case of difficulty 
which cannot be settled by diplomatic means. 

** The Congress especially rejoices at the statement recently 
made by the President of the United States that his Government 
is now ' taking steps to secure arbitration treaties with all other 
Governments which are willing to enter into them,' and trusts that 
many such treaties will soon be concluded. 

*♦ The Congress also especially congratulates the Governments 
of Denmark and the Netherlands on having entered into a treaty 
of arbitration containing no reserves whatever, and commends this 
as a model for all future treaties." 

Arbitral Clauses in Treaties. 
" 6. — The Congress, noting with satisfaction that the different 
States are more and more introducing arbitration clauses into 
their various treaties, and especially into treaties of Commerce, 
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urges on the Governments that in future this clause should refer 
to the Hague Court conflicts arising out of the interpretation of 
these treaties." 

Stated International Congbess. 

**7. — This Congress heartily endorses the recommendation 
made by joint resolution of both Houses of the Massachusetts 
Legislature in favour of an 'International Congress to meet at 
stated periods, and deliberate upon questions of common interest 
to the nations, and to make recommendations thereon to the 
Governments ' ; and notes with great satisfaction that the proposi- 
tion .has been approved by the Inter-parliamentary Conference 
lately held in St. Louis, and on the recommendation of that 
Conference is one of the subjects to be put upon the programme 
of the new International Conference which the President of the 
United States has declared himself ready to call as soon as 
practicable." 

With regard to the Congo State, a resolution was adopted, 
on the recommendation of the first Committee, recommending 
that the following questions "be referred either to a new Con- 
ference of the Powers concerned in the formation of the Congo 
State, or to a Commission of Enquiry as provided for in the 
Hague Convention : — 

** 1. — Is the Government of the Congo Free State still to be 
regarded as the Trustee of the Powers which recognized the flag of 
the International Association ? 

** 2. — If not, what is the position of the Congo Free State 
in international law, and in what manner may the grave questions 
concerning its alleged actions be satisfactorily and competently 
determined?" 

Other resolutions dealt with the possibility of limiting ** the 
ravages of war by extending to other portions of the world the 
principle of neutrality already applied to certain territories and 
navigable waters" — which question was referred to the Per- 
manent Bureau at Berne for examination and report — to the 
condition of Armenia and Macedonia, to the best means of peace 
propaganda, to the economic causes of war, to safeguarding the 
interests of weak nations and native races, to statistics of the cost 
of war, and to some minor topics. It was resolved that next 
year's Congress be held at Lucerne. 

In connection with the Congress a great many public meetings 
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were held at Boston, most of them very largely attended, on 
various aspects of the Peace question, in several of which your 
delegates took part. Amongst others Mr. Alexander attended 
a meeting of the New Century Club in Boston, at which he 
gave, by request, a sketch of the origin and work of our Asso- 
ciation. When the Congress was over, a number of meetings in 
promotion of its objects were held in various American cities, 
including series of meetings in New York and Philadelphia the 
following week, in many of which one or both of your delegates 
took part. A meeting was also held at New Britain, Connecticut, 
the home of Elihu Burritt, who originated the idea of our Asso- 
ciation, in connection with the erection of a statue to his memory. 
This meeting was to have been addressed by Mr. Alexander, 
who was, however, prevented by temporary indisposition from 
attending, but sent a telegram expressing his regret at being 
unable to take part. Dr. Darby afterwards gave a lecture at 
New Britain on Elihu Burritt, which was well attended. Dr. 
Darby also lectured on International Law to the Law Society of 
the University of Toronto. 

We are glad to be able to add that, since the Congress, the 
United States Government has signed permanent arbitration 
treaties similar in their terms to those previously signed between 
Great Britain, France, and other Powers, with France, Germany, 
Switzerland, Portugal, and Italy. It has also issued invitations 
to a second Hague Convention, in accordance with the promise 
given by President Eoosevelt to the deputation from the Inter- 
parliamentary Conference, and these invitations have been gene- 
rally accepted by the other Powers, though the holding of the 
Conference is postponed till after the close of the war between 
Eussia and Japan. 

W. Evans Darby. 
Joseph G. Alexander. 
London : 16th Decetnber, 1904, 
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